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Court of Appeals of the District of Columbia. 


United States of America ex Rel. Robert A. WidenmanN; 

Appellant, | 


Robert Lansing, as Secretary of State of the United States. 


Supreme Court of the District of Columbia. 
No. 63144. At Law. 


Robert A. Widenmann, Plaintiff, 


Robert Lansing, Secretary of State of the United States, Defendant. 

United States op America, i 

District of Columbia,, ss: 

Be It Remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washin^n, in said District, at the times 
hereinafter mentioned, the foUowmg papers were filed and i proceed¬ 
ings had, in the above-entitled cause, to wit: 


Petition for Writ of Mandamus. 
Filed December 5,1919. 
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Washington, D. C. 


Everett V. Abbot, 
George W. Tucker, 
Benjamin Tuska, 

of Counsel. 


Erie W, Whitfield, New Tork- 





IN THE 


(!Iaurt 

OF THE DISTRICT OF COLUMBIA. 


Robert A. Widexmann, 
Petitioner and Plaintiff, 

against 

Robert Lansing, Secretary of 
State of the United States, 

Defendant 


To the Honorable the Supreme Court of the 
District of Columbia: 

i 

Yonr petitioner, by Richard S. Harvey, Esqre., 
his attorney, respectfully represents to this Hon¬ 
orable Court as follows: 

I. Your petitioner is a citizen of the State of 
New York and of the United States of America and 
resides in the Town of Stony Point, County of Rock¬ 
land, in the State of New York aforesaid. 

II. The defendant, Robert Lansing, was on and 
before the 29tli day of January, 1919, and now is. 
Secretary of State of the United. States, and aa 
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such, pursuant to Section 205 of the Revised Stat¬ 
utes of the United States, is and was charged with 
the duty, whenever official notice is received in the 
Department of State that any amendment proposed 
to the Constitution of the United States has been 
adopted according to the provisions of the Co.nstitu- 
tion, to cause the amendment forthwith to be pub¬ 
lished in the newspapers authorized to promulgate 
the laws, with his certificate specifying the states 
by which the same may have been adopted and that 
the same has become valid to all intents and pur¬ 
poses as a part of the Constitution of the United 
States. 

III. Your petitioner further alleges, on informa¬ 
tion and belief, that on the 19th day of December, 
1917, there was received in the Department of State 
an official document in words and figures as fol¬ 
lows: 


“Joint Resolution 
Proposing an amendment to the 
Constitution of the United States. 

Resolved by the Senate and House of Rep¬ 
resentatives of the United States of America in 
Congress assembled (two thirds of each House 
concurring therein,) That the following amend¬ 
ment to the Constitution be and hereby is, pro¬ 
posed to the States, to become valid as a part 
of the Constitution when ratified by the legisla¬ 
ture of the several States as provided by the 
Constitution: 


‘Article. ... 

Section 1. After one year from the rati¬ 
fication of this article, the manufacture, sale, 



3 


^or transportation of intoxicating liquors 
within, the importation thereof into, or the 
exportation thereof from the United States 
and all territory subject to the juristiiction 
thereof for beverage purposes is hereby pro¬ 
hibited. 


Section 2. The Congress and the several 
States shall have concurrent power to en¬ 
force this article by appropriate legislation. 

Section 3. The article shall be inoperative 
unless it shall have been ratified as an amend¬ 
ment to the Constitution by the legislatures 
of the several States, as provided in the Con¬ 
stitution, within seven years from the date 
of the submission hereof to the States by tie 
Congress.’ 


CHAMP CLARK, 

Speaker of the House of Representatives. 

THOMAS R. MARSHALL, 

Vice President of the United States and 
President of the Senate. 


I certify that this Joint Resolution orig¬ 
inated in the Senata 

JAMES M. BAKER' 

Secretary. 

Deposited in the Department of State De¬ 
cember 19, 1917.” 

IV. Your petitioner further alleges, on informa¬ 
tion and belief, that thereafter, and at divers times 
between the said 19th day of December, 1917, aind 
the 29th day of January, 1919, there was received 
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at the Department of State an oflS.cial document 
from each of the several States of Alabama, Ari¬ 
zona, California, Colorado, Delavrare, Florida, 
Georgia, Idaho, Illinois, Indiana, Kansas, Ken¬ 
tucky, Loiiisiana, Maine, Maryland, Massachusetts, 
Michigan, Minnesota, Mississippi, Montana, Ke- 
braska, Kew Hampshire, Korth Carolina, Korth 
Dakota, Ohio, Oklahoma, Oregon, South Dakota, 
South Carolina, Texas, Utah, Vii^nia, Washing¬ 
ton, West Virginia, Wisconsin and Wyoming, cer¬ 
tifying that an amendment to the Constitution of 
the United States in words and figures as set forth 
in the joint resolution aforesaid had been adopted 
and ratified by the legislature of the state from 
which the document was received. 

V. Your petitioner further alleges, on informa¬ 
tion and belief, that on the 29 th day of January, 
1919, the defendant was absent from the United 
States on official business of the United States, and 
that one Frank L. Polk was on that day acting 
Secretary of State of the United States and as such 
was exercising the power and authority of the Secre¬ 
tary of State and was charged with the duty of 
issuing proclamation and certificate of the proposal 
and adoption of any amendment to the Constitution 
as in Section 205 of the Revised Statutes of the 
United States provided. 

VI. On the 29th day of January, 1919, aforesaid, 
the said Frank L. Polk as acting Secretary as afore¬ 
said executed and caused to be published in the 
newspapers authorized to promulgate the laws a cer¬ 
tain proclamation and certificate in the words and 
figures following: 
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“Amendment to the OoNSnruTiON, 1919. 

. Frank L. Polk, 

Acting Secretary of State of the United Sthtes 

of America. 

I 

To All to Whom These Presents Shall Cdme 
Greeting: 

Know ye, That the Congress of the United 
States at the second session, sixty-fifth don- 
gress, b^un at Washington on the third day 
of December in the year one thousand nine 
hundred and seventeen passed a Resolution in 
the w’ords and figures following, to wit: 

Resolved by the Senate and House of Repre¬ 
sentatives of the United States of America in 
Congress assembled (two thirds of each Hotise 
concurring therein,) That the following amend¬ 
ment to the Constitution be and hereby is, pro¬ 
posed to the States, to become valid as a part 
of the Constitution when ratified by the legisla¬ 
ture of the several States as provided by the 
Constitution: 


‘Article. ... 

Section 1. After one year from the ratifi¬ 
cation of this article, the manufacture, sale, 
or transportation of intoxicating liquors 
within, the importation thereof into, or tfhe 
exportation thereof from the United States 
and all territory subject to the jurisdiction 
thereof, for beverage purposes is hereby pro¬ 
hibited. 

Section 2. The Congress and the sevei^ 
States shall have concurrent power to en¬ 
force this article by appropriate l^islatibn. 
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Section 3. This article shall be inopera¬ 
tive unless it shall have been ratified as an 
amendment to the Constitution by the legisla¬ 
tures of the several States, as provided in the 
Constitution, 'within seven years from the 
date of the submission hereof to the States 
by the Congress.’ 

And further, that it appears from official 
documents on file in this Department that the 
Amendment to the Constitution of the United 
States proposed as aforesaid has been ratified 
by the Legislature of the States of Alabama, 
Arizona, California, Colorado, Dela-ware, Flori¬ 
da, Georgia, Idaho, Illinois, Indiana, Kansas, 
Kentucky, Louisiana, Maine, Maryland, Massa¬ 
chusetts, Michigan, Minnesota, Mississippi, 
Montana, Nebraska, Kew Hampshire, Korth 
Carolina, North Dakota, Ohio, Oklahoma, Ore¬ 
gon, South Dakota, South Carolina, Texas, 
Utah, Virginia, Washington, West Virginia, 
Wisconsin and Wyoming. 

And further, that the States w-hose Legisla¬ 
tures have so ratified the said proposed Amend¬ 
ment, constitute three-fourths of the -whole 
number of States in the United States, 
Now THEEEFOEE, be it known that I, Frank 
L. Polk, Acting Secretary of State of the 
United States, by virtue and in pursuance of 
Section 205 of the Revised Statutes of the 
United States, do hereby certify that the 
Amendment aforesaid has become valid to all 
intents and purposes as a part of the Constitu¬ 
tion of the United States. 

In Testimony Whereof, I have hereunto set 
my hand and caused the seal of the Department 
of State to be affixed. 
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Done at the City of Washington this 29th 
day of January, in the year of our Lord one 
thousand nine hundred and nineteen. 

FRAlfE: L. 

(Seal) Acting Secretary of State.” 

VII. Your petitioner is advised by counsel and 
verily believes, and on such information and belief 
alleges, that, if the alleged amendment aforesaid 
had been duly proposed and adopted, it would have 
been and become the Eighteenth Amendment to the 
Constitution of the United States. 

VIII. Your petitioner is further advised by coun¬ 
sel and verily believes, and upon such information 
and belief alleges, that neither the people of the 
United States, nor any of them, nor their represepta- 
tives in Congress assembled, nor any of them, nor 
the peoples of the several states, nor any of them, 
nor their representatives in the several l^slatures 
thereof assembled, nor any of them, ever had^ or 
now have, any authority or lawful power to pro¬ 
pose, ratify or adopt the so-called Eighteenth 
Amendment to the Constitution of the United 
States, and that the said so-called Eighteenth 
Amendment is null, void, and of none effect, in law 
or otherwise, as an amendment to the Constitution 
of the United States of America, as will more par¬ 
ticularly appear from the following enumeration of 
the limitations upon their several powers which im¬ 
pliedly but necessarily exist and inhere in the fed¬ 
eral and the republican form of the governments 
of the United States and of the several states, and 
of the limitations upon their said several powprs, 
which have been expressly declared and ordained 
by the peoples of the United States and the several 
states in their several federal and state constitu¬ 
tions. 
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LIMITATIONS 
Impliedly but Necessarily 
Existing in the 
Federal Form of Government 


A 

In a federal union of sovereign states the sovereign 
rights, liberties and powers of the several states are 
wholly reserved to the states except in so far as 
they may be expressly prohibited to the states or 
delegated to the union by the covenant of union, 
and the sovereign rights, liberties and powers so 
reserved cannot be taken, impaired or abridged, and 
the covenant of union cannot be so amended as to 
take, impair or abridge them, without the unani¬ 
mous consent of each and all of the states so fed¬ 
erated. Until unanimous consent is so obtained as 
aforesaid, the covenant of union is not so amended, 
even as to the consenting states, by any act of any 
number of the members of the union, even the 
largest majority. 

The so-called Eighteenth Amendment assumes to 
impair and abridge the sovereign rights, liberties 
and powers of the several states of the United 
States, in that it assumes to enable the United 
States to exercise sovereign powers of internal 
government and police within the territorial juris¬ 
diction of all the states, although their unanimous 
consent thereto has not been first had and obtained. 

By reason of the premises the so-called Eigh¬ 
teenth Amendment is null, void, and of none effect, 
in law or otherwise, and has not been, and is not 
now, an Amendment to, or part of, the Constitution 
of the United States. 
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LIMITATIONS 
Impliedly but Necessarily 
Existing in a 

Republican Form of Government 

B 

Absolute and arbitrary power over the rights and 
liberties of the people exists nowhere in a repub^c, 
not even in the largest majority. Each and all of 
the people thereof possess and enjoy certain natural 
and inherent rights and liberties which are inalien¬ 
able by their own act and w’hich cannot be taken 
from them vdthout their consent by the act of 
others. In uniting to form a republic the people 
do not surrender, waive, or in anywdse diminish, 
either their rights or their liberties. On the con¬ 
trary, a republican form of government is forn^ed 
and exists solely for the purpose of protecting them 
in the enjoyment thereof. In a republic, therefore, 
the natural and inherent rights and liberties of the 
people are necessarily excepted out of the general 
powers of government and remain at all times in¬ 
destructible. I 

Among the rights and liberties so possessed, re¬ 
served and enjoyed by the people in a republic are 
these: 

1. The liberty to use their natural poweirs 
and to gratify their natural desires in the pdr- 
suit of happiness, in so far as injury to others 
shall not result therefrom; i 
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2. The right to be heard in their own be¬ 
half before an impartial and competent tribunal 
or court whenever their liberties or rights shall 
be in question (due process of law); 

3. The right to be justly compensated when 
their private property is taken, or destroyed, 
or in anywise injured or impaired, for a public 
purpose or for the public benefit. 

The so-called Eighteenth Amendment is repug¬ 
nant to, and violative of, all the rights and liberties 
herein enumerated in that it assumes to deprive all 
the people of the United States and of the several 
states thereof of the libertv to use alcoholic bev- 
erages in moderation and sobriety and under cir¬ 
cumstances in which no injury results, or can re¬ 
sult, to others therefrom, and in that it assumes 
to deny to all the people of the United States and 
of the several states thereof the right to be heard 
before an impartial and competent tribunal or court 
in behalf of their liberty to use alcoholic beverages 
when that liberty is in question, and in that vast 
investments of private property lawfully made by 
many of the people in the production and distribu¬ 
tion of alcoholic beverages, and oftentimes made 
by them under the express sanction and license of 
the people of the United States and of the several 
states thereof, will be injured, impaired, or utterly 
destroyed for an alleged public benefit without any 
compensation whatsoever. 

By reason of the premises the so-called Eigh¬ 
teenth Amendment is beyond any lawful power or 
authority {ultra vires) resident in the people of 
the United States, or in the peoples of the several 
states thereof, or even in the largest majority there- 
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of, aad is, therefore, null, void, and of none effect, 
in law or otherwise, and has not been, and is |not 
now, an Amendment to, or part of, the Constitution 
of the United States. 

c ! 

In a republic the legislators thereof are the tims- 
tees and servants of the people whom they repre¬ 
sent, and possess no powers which are not posses^ 
by the people themselves. 

The so-called Eighteenth Amendment is, as has 
been hereinbefore and in paragraph B hereof more 
fully set forth, repugnant to, and violative of, all 
the rights hereinbefore and in paragraph B enumjer- 
ated, and is therefore in excess of the powers of 
the people of the United States and of the peoples 
of the several states. 

By reason of the premises the act of the Senators 
and members of the House of Representatives of tjhe 
Congress of the United States in assuming to pro¬ 
pose, and the act of the legislators of the several 
states in assuming to ratify, the so-called Eigh¬ 
teenth Amendment, being in excess of the powers 
of the people of the United States and of the people 
of the several states thereof, was in excess of their 
own delegated powers, and as such was null, void 
and of none effect, and the so-called Eighteenth 
Amendment was never lawfully proposed by t^e 
Congress of the United States or lawfully ratified 
by the legislatures of the several states, and has not 
been, and is not now, an Amendment to, or part of, 
the Constitution of the United States. 
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D 

In a republic the legislators thereof are the trus¬ 
tees and servants of the people and act only with a 
delegated authority. Xo arbitrary or absolute pow¬ 
ers of government are delegated to them, and no 
power is delegated to them to injure, impair, or 
abridge the natural and inherent rights of the peo¬ 
ples whose delegates they are. In particular no 
power or authority is delegated to them to injure, 
impair, or abridge the natural and inherent rights 
and liberties of the people hereinbefore and in para¬ 
graph B hereof enumerated. 

The so-called Eighteenth Amendment is, as has 
been hereinbefore and in paragraph B hereof more 
fully set forth, repugnant to, and violative of, all 
the rights and liberties of the people hereinbefore 
and in’ paragraph B hereof enumerated.. 

By reason of the premises the act of the several 
members of the Congress of the United States and 
of the several legislators of the several states in 
assuming to propose and ratify the so-called Eigh¬ 
teenth Amendment and thereby to injure, impair 
and abridge the natural and inherent rights of the 
peoples whom they represented was beyond their 
lawful power and delegated authority {ultra vires) 
and was, therefore, null, void and of none effect, 
and the so-called Eighteenth Amendment was never 
lawfully proposed, ratified, or adopted by them, or 
any of them, and never became, and is not now, an 
Amendment to, or part of, the Constitution of the 
United States. 


E 

In a republic, wherein the constitution is written 
and adopted by the people, the sole power to change 


13 


I 

1 


their form of government resides solely in the peo¬ 
ple, and the legislators thereof are clothed with no 
power or authority, implied or otherwise, to im¬ 
pair or surrender in any particular the lawful and 
sovereign powers of the several states which they 
severally represent. 

Tlie so-called Eighteenth Amendment assumes to 
impair and abridge the sovereign powers possessed 
by the several states, in that it assumes to authorize 
the United States to exercise sovereign powers of 
internal government and police within their terri¬ 
torial jurisdiction, and to that extent assumes to 
operate as a surrender by the several states to the 
United States of a portion of their sovereign 
powers. 

By reason of the premises the act of the legis¬ 
lators of the several states of the United States, 
wherein all the constitutions have been written and 
adopted by the people, in assuming to ratify the 
so-called Eighteenth Amendment, and thereby to 
surrender to the United States the sovereign pofwer 
to regiilate in part the internal government and 
police of the several states of the Union, was in 
excess of their lawful power and authority {xiltra 
vires) and was, therefore, null, void and of hone 
effect, and the so-called Eighteenth Amendment was 
never lawfully ratified by them, or any of them, and 
never became, and is not now, an Amendment to, or 
part of, the Constitution of the United States. 


I 


I 
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LIMITATIONS EXPRESSLY 
Declared and Ordained 
in the 

Constitution of the 
United States 
F 

The Fifth Article of Amendment to the Consti¬ 
tution of the United States declares and ordains 
that no person shall be deprived of life, liberty, or 
property without due process of law, and that pri¬ 
vate property shall not be taken for public use 
without just compensation, and the Ninth Article 
of Amendment thereto declares and ordains that 
the enumeration in the Constitution of certain 
rights shall not be construed to deny or disparage 
others retained by the people. 

The amendments aforesaid were proposed to the 
several states and were ratified by them after the 
Constitution had been ratified by the Conventions 
of the several states, and therefore operate as, and 
have the lawful force and effect of, a limitation 
upon, and to that extent a repeal of, the powers 
created and conferred by the Constitution as orig¬ 
inally ratified, including, in particular, the power 
to amend the Constitution as declared and ordained 
bv the Fifth Article thereof. 

The said articles of amendment also operate as, 
and have the lawful power and effect of, express 
guarantees of the faith of the people of the United 
States, and as such cannot be repealed, modified, 
or limited in any particular, but stand as perpetual 
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guarantees and safeguards of all rights and liber¬ 
ties of the people of the United States expressly 
enumerated in the Constitution aforesaid, or ex¬ 
pressly or impliedly reserved to the people. 

Among the rights and liberties so guaranteed to 
the people of the United States are all the rights 
hereinbefore and in paragraph B enumerated, to 
which the so-called Eighteenth Amendment ife re¬ 
pugnant and of which it is violative and destruc¬ 
tive, as hereinbefore and in said paragraph B more 
fully set forth. 

By reason of the premises the so-called Eigh¬ 
teenth Amendment is in excess of any lawful pbwer 
or authority {ultra vires) now resident in; the 
people of the United States, or now resident in 
the peoples of the several states, or now resident 
in the Senators or members of the House of Rep¬ 
resentatives of the United States, or the le^sla- 
tures of the several states, in that it exceeds the 
power of amendment reserved in the Constitution, 
and in that it assumes to repeal the irrepealable 
guarantees of the people of the United States, and 
is therefore null, void, and of none effect, in law 
or otherwise, and was not, and is not now^ an 
Amendment to, or part of, the Constitution of the 
United States. 

G 

The Fourteenth Article of amendment to the Con¬ 
stitution of the United States declares and ordhins 
that no state shall deprive any person of life, lib¬ 
erty or property without due process of law, and 
thereby operates as a limitation upon the power and 
authority of the several states and of the peoples 
and legislators thereof. 
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The so-called Eighteenth Amendment is repug¬ 
nant to, and violative of, the right of the peoples 
of the United States and of the several states to 
be heard in their own behalf befoi*e an impartial 
and competent tribunal or court whenever their 
liberties or rights shall be in question, and therein 
assumes to deprive them of their liberty and propn 
erty without due process of law. 

By reason of the premises, the so-called Eigh¬ 
teenth Amendment is in excess of any lawful power 
or authority (ultra vires) resident in the peoples 
of the several states, or in their legislatures, and 
the attempted ratification thereof by the legisla¬ 
tures of the several states was and is null, void, 
and of none effect in law or otherwise, and the 
so-called Eighteenth Amendment was not, and is 
not now, an Amendment to, or part of, the Con¬ 
stitution of the United States. 

H 

The Fourteenth Article of amendment to the Con¬ 
stitution of the United States declares and ordains 
that no state shall malie or enforce any law which 
shall abridge the privileges or immunities of citi¬ 
zens of the United States. 

Among the privileges and immunities of citizens 
of the United States are the rights guaranteed to 
them and protected by the Fifth Article of amend¬ 
ment to the Constitution and the Ninth Article of 
amendment to the Constitution, and include all the 
rights hereinbefore and in paragraph B hereof 
enumerated, and the so-called Eighteenth Amend¬ 
ment is, as has been hereinbefore and in paragraph 
B hereof more fully set forth, repugnant to, and 
violative of, all the rights aforesaid. 
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By reason of the premises, the so-called Eigh¬ 
teenth Amendment is in excess of any lawful power 
or authority {ultra vires) resident in the peoples 
of the several states, or in the legislatures theiteof, 
and the attempted ratification thereof by the 'leg¬ 
islatures of the several states was and is null, void 
and of none effect, in law or otherwise, and the so- 


called Eighteenth Amendment was not, and is 


not 


now, an Amendment to, or part of, the Constitution 


of the United States. 



The Constitution of the United States in the third 
section of the Sixth Article thereof, requires the 
Senators and Representatives of the Congress of 
the United States and the members of the several 


state legislatures to be bound by oath or affirma¬ 
tion to support the Constitution of the United 
States, and thereby establishes the ultimate meas¬ 
ure and limit of their lawful power and delegated 
authority. 

The so-called Eighteenth Amendment is rep|ug- 
nant to, and subversive of, the sovereign powers of 
the several states and the natural and inherent 
rights and liberties of the people thereof, as de¬ 
clared and ordained in, and guaranteed by, the Con¬ 
stitution, and therefore the attempt to propose and 
ratify it as an amendment to the Constitution vi^as 
an act, not in support of the Constitution, but in 
derogation and destruction of it and of the guaran¬ 
ties which it contains. 


By reason of the premises the act of the several 
Senators and members of the House of Represen¬ 
tatives of the Congress of the United States and of 
the several members of the legislatures of the sev- 
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era! states in voting to propose the so-called Eigh¬ 
teenth Amendment to the states or to ratify it, was 
a violation of their oath of ofihce, and in excess 
of their lawful power and delegated authority, and 
as such was null, void and of none effect, and the 
so-called Eighteenth Amendment was never law¬ 
fully proposed by the Congress of the United States 
or lawfully ratified by the If^slatures of the sev¬ 
eral states, and was not, and is not now, an Amend¬ 
ment to, or part of, the Constitution of the United 
States. 


J 

The Constitution of the United States in the 
fourth section of the Fourth Article thereof de¬ 
clares and ordains that the United States shall 
guarantee to every state in the Union a republican 
form of government. 

Xo state possesses a republican form of govern¬ 
ment in which any part of the people, even the 
largest majority, possesses absolute or arbitrary 
power over the lives, liberties, or property of any 
other part of the people thereof. 

2^0 state possesses a republican form of govern¬ 
ment in which the powers of the legislatures thereof 
exceed the powers of the people, or in which the 
legislators possess any powers other than those dele¬ 
gated to them by the people. 

No state possesses a republican form of govern¬ 
ment in which the natural and inherent rights of 
the people as hereinbefore and in paragraph B here¬ 
of enumerated may be lawfully injured, impaired 
or abridged. 

The so-called Eighteenth Amendment is in excess 
of the powers of any part of the peoples of the sev- 
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eral states, even the largest majority thereof, and in 
excess of the powers delegated to the several legis¬ 
latures thereof, and assumes to impair and abridge 
•all the natural and inherent rights of the peoples 
of the several states as hereinbefore and in para¬ 
graph B hereof enumerated, and as such is repug¬ 
nant to, and violative of, the principles of a republi¬ 
can form of government, and is therefore: in 
violation of the guarantee of the United States to 
the several states of a republican form of govern¬ 
ment. 

By reason of the premises the so-called Eigh¬ 
teenth Amendment was not, and is not now, an 
Amendment to, or part of, the Constitution of the 
United States. I 


The Tenth Article of amendment to the Constitu¬ 
tion of the United States declares and ordains that 
the powers not delegated to the United States nor 
prohibited by it to the states, are reserved to the 
states respectively or to the people. 

The amendment aforesaid was proposed to the 
several states and was ratified by them after the 
Constitution had been ratified by the Conventioins 
of the several states, and therefore operates as, afid 
has the lawful power and effect of, an express guar¬ 
antee of the faith of the people of the United States 
to the several states, and as such cannot be repealed, 
or modified or limited without the unanimous con- 
■ sent of each and all of the states of the Union, even 
as to the consenting states, but stands as a per¬ 
petual guarantee and safeguard of all their sover¬ 
eign powers not previously delegated to the Unit^ 
States or prohibited to the states respectively. 1 
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Among the sovereign powers not so delegated or 
prohibited is the sovereign power of internal gov¬ 
ernment and police within their territorial limits. 

The so-called Eighteenth Amendment assumes to 
delegate to the United States concurrent powers of 
internal government and police within the terri¬ 
torial jurisdiction of all the states, although their 
unanimous consent thereto has not been first had 
and obtained. 

By reason of the premises the so-called Eigh¬ 
teenth Amendment is null, void and of none effect, 
and has not been, and is not now, an Amendment to, 
or part of, the Constitution of the United States. 

L 

The Constitution of the United States in Article 
Five thereof declares and ordains that the Congress, 
whenever two-thirds of both houses shall deem it 
necessary, shall propose amendments thereto. Two- 
thirds of both houses of Congress, that is to say, 
two-thirds of the membei*s chosen every second year 
for the House of Representatives by the people of 
the several states and two-thirds of the Senators 
chosen from the several states, have not deemed it 
necessary to propose, and have not proposed, the 
so-called Eighteenth Amendment to the several 
states. 

By reason of the premises the so-called Eighteenth 
Amendment was never lawfully proposed by the 
Congress of the United States to the several states 
or lawfully ratified by the legislatures of the sev¬ 
eral states, and was not, and is not now, an Amend¬ 
ment to, or part of, the Constitution of the United 
States. 


UMITATIONS EXPRESSLY 


Declared and Ordained 
in the 

State ConstiUitions 

I 

M 

I 

As will more particularly and at large appear 
by reference thereto, the peoples of the states 
of Kentucky and Wyoming in the constitutions of 
their respective states have declared and ordain^ 
that absolute and arbitrary power over the lives, 
liberty and property of the peoples thereof exists 
nowhere in their states, not even in the largest 
majority. 

The so-called Eighteenth Amendment is repug¬ 
nant to, and violative of, all the rights and liberties 
hereinbefore and in paragraph B hereof enumer¬ 
ated, and as such is an exercise of absolute and 

I 

arbitrary power over the lives, liberty and property 
of the peoples of the states aforesaid. 

By reason of the premises neither the peoples 
of the states aforesaid, nor their several legislate^ 
in legislature assembled, had or possessed any au¬ 
thority or lawful power to ratify the so-called Eigh¬ 
teenth Amendment aforesaid, and the attempted 
ratification thereof by the legislatures of the states 
aforesaid was and is null, void, and of none effeqt, 
in law or otherwise, anything in the constitutions 
of the said states contained to the contrary thereof 
in anywise notwithstanding. 
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N 

As will more particularly and at large appear 
by reference thereto, the peoples of the states 
of Alabama, Arizona, Arkansas, Colorado, Con¬ 
necticut, Delaware, Florida, Georgia, Idaho, Illi¬ 
nois, Iowa, Kansas, Kentucky, Louisiana, Maine, 
Maryland, Massachusetts, Michigan, Minnesota, 
Missouri, Montana, Nebraska, Nevada, New Hamp¬ 
shire, New Mexico, New York, North Carolina, 
North Dakota, Oklahoma, Pennsylvania, Rhode 
Island, South Carolina, South Dakota, Tennessee, 
Texas, Utah, Vermont, Vii^nia, Washington, West 
Virginia and Wyoming, in the constitutions of their 
respective states, have declared and ordained that 
no person shall be deprived of life, liberty or prop¬ 
erty without due process of law. 

The so-called Eighteenth Amendment is repug¬ 
nant to, and violative of, the constitutional limita¬ 
tion aforesaid in that it denies to the peoples of the 
several states aforesaid the right to be heard be¬ 
fore an impartial and competent tribunal or court 
in behalf of their liberty to use alcoholic beverages 
when that liberty is in question, and therein as¬ 
sumes to deprive them of their liberty and prop¬ 
erty without due process of law. 

By reason of the premises neither the peoples 
of the states aforesaid, nor their several legislators 
in legislature assembled, had or possessed any au¬ 
thority or lawful power to ratify the so-called Eigh¬ 
teenth Amendment aforesaid, and the attempted 
ratification thereof by the le^slatures of the states 
aforesaid was and is null, void, and of none effect, 
in law or otherwise, anything in the constitutions of 
the said states contained to the contrary thereof in 
anywise notwithstanding. 
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I 

As will more particularly and at large appear 
by reference thereto, the peoples of the states 
of AJabama, Arkansas, Delaware, Kentucky, Korth 
Dakota, Pennsylvania, Tennessee and Texas, in 'the 
constitutions of their respective states, have de¬ 
clared and ordained that the natural and inherent 
rights of the people are excepted out of the general 
powers of government and shall forever remain in¬ 
violate. 

The so-called Eighteenth Amendment is repug¬ 
nant to, and violative of, all the natural and in¬ 
herent rights and liberties hereinbefore and in pai^ 
graph B hereof enumerated, and assumes to include 
them within the general pow^ of government, and 
as such is a violation of the rights in the several 
constitutions of the states aforesaid excepted out 
of the powers of government and declared to be for¬ 
ever inviolate 

By reason of the premises neither the peoples of 
the states aforesaid, nor their several legislators in 
legislature assembled, had or possessed any author¬ 
ity or lawful power to ratify the so-called Ei^- 
teenth Amendment aforesaid, and the attempt^ 
ratification thereof by the l^slatures of the states 
aforesaid was and is null, void, and of none effect^ 
in law or otherwise, anything in the constitutions 
of the said states contained to the contrary ther^f 
in anywise notwithstanding. 

P 

AlS will more particularly and at large appeM 
by reference thereto, the peoples of the states 
of Alabama, Arizona, Arkansas, Connecticut, Flori¬ 
da, Idaho, Illinois, Indiana, Iowa, Kentucky, Louisti- 
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ana, Maine, ^Michigan, Minnesota, Mississippi, Mis¬ 
souri, Montana, Nebraska, Nevada, New Jersey, 
New Mexico, New York, Ohio, Oklahoma, Oregon, 
Rhode Island, South Dakota, Tennessee, Texas, 
Utah, Vemont, West Virginia and Wyoming, in 
the constitutions of their respective states, have de¬ 
clared and ordained that private property shall not 
be taken for a public use without just compensa¬ 
tion. 

The so-called Eighteenth Amendment assumes to 
take or impair the private property of the peoples 
of the several states for a public pui'pose or for the 
public benefit, in that vast investments of private 
property lawfully made in the production and dis¬ 
tribution of alcoholic beverages, and oftentimes 

% 

made under their express sanction and license, will 
be injured, impaired or utterly destroyed for the 
alleged benefit of the people without any compensa¬ 
tion whatsoever. 

By reason of the premises neither the peoples of 
the states aforesaid, nor their several legislators in 
legislature assembled, had or possessed any author¬ 
ity or lawful power to ratify the so-called Eigh¬ 
teenth Amendment aforesaid, and the attempted 
ratification thereof by the legislatures of the states 
aforesaid was and is null, void, and of none effect, 
in law or otherwise, anything in the constitutions 
of the said states contained to the contrary thereof 
in anywi.'’e notwithstanding. 

Q 

As will more particularly and at large appear 
by reference thereto, the peoples of the states 
of Alabama, Arkansas, California, Colorado, Dela¬ 
ware, Florida, Idaho, Illinois, Indiana, Iowa, Kan- 
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sas, Kentucky, Maine, Massachusetts, Nebraska, 
Nevada, New Hampshire, New Jersey, New Mex¬ 
ico, North Carolina, North Dakota, Ohio, Okla¬ 
homa, Or^on, Pennsylvania, South Dakota, Utah, 
Vermont, Virginia, West Virginia, Wisconsin, and 
Wyoming, in the constitutions of their respec;tive 
states have declared and ordained that all men are 
free and independent; that they are endowed with 
certain inalienable rights; and that among those 
rights are life, liberty and the pursuit of happi¬ 
ness. 

The so-called Eighteenth Amendment is repug¬ 
nant to, and violative of, all the natural, inherent, 
and inalienable rights and liberties hereinbefore and 
in paragraph B hereof enumerated, and as such as¬ 
sumes to deprive the peoples of the several states 
aforesaid of the rights and liberties so declared to 
be inalienable. i 

By reason of the premises neither the peoples of 
the states aforesaid nor their several legislators 
in legislature assembled, had or possessed any au¬ 
thority or lawful power to ratify the so-called Eigh¬ 
teenth Amendment aforesaid, and the attempted 
ratification thereof by the legislatures of the states 
aforesaid was and is null, void, and of none eff^t, 
in law or otherwise, anything in the constitutions 
of the said states contained to the contrary thereof 
in any wise notwithstanding. 

R 

As will more particularly and at large appear 
by reference thereto, the peoples of the states 
of Alabama, Arizona, Arkansas, California, Colo¬ 
rado, Florida, Georgia, Idaho, Iowa, Kansas, Louis¬ 
iana, Maine, Maryland, Minnesota, Mississippi, Mis- 
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souri, Montana, Nebraska, Nevada, New Mexico, 
North Carolina, Ohio, Oklahoma, Rhode Island, 
Utah, Vii^inia, Washington, and Wyoming, in the 
constitutions of their respective states have declared 
and ordained that the enumeration therein of cer¬ 
tain rights shall not impair or deny others retained 
by the people. 

The so-called Eighteenth Amendment is repug¬ 
nant to, and violative of, all the natural and in¬ 
herent rights and liberties hereinbefore and in para¬ 
graph B hereof enumerated, and as such assumes 
to deprive the people of the states aforesaid of 
the rights and liberties so declared in their con¬ 
stitutions aforesaid to have been retained by them. 

By reason of the premises neither the peoples of 
the states aforesaid nor their several legislators in 
legislature assembled, had or possessed any author¬ 
ity or lawful power to ratify the so-called Eigh¬ 
teenth Amendment aforesaid, and the attempted 
ratification thereof by the l^slatures of the states 
aforesaid was and is null, void, and of none effect, 
in law or otherwise, anything in the constitutions 
of the said states contained to the contrary thereof 
in any wise notwithstanding. 

S 

As will more -particularly and at large appear 
by reference thereto, the peoples of the states 
of Arizona, California, Colorado, Georgia, Idaho, 
Maryland, Mississippi, Nevada, New Mexico, North 
Carolina, North Dakota, Oklahoma, South Dakota, 
Utah, Wjishington, West Virginia and Wyoming, 
in the constitutions of their respective states have 
declared and ordained that the provisions of the 
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Constitution of the United States are the supreme 
law within their several states. 

The so-called Eighteenth Amendment is repjug- 
nant to, and violative of, all the guaranties of rights 
and liberties declared and ordained by the Consti¬ 
tution of the United States aforesaid, as herein¬ 
before and in paragraphs P to K hereof more par¬ 
ticularly and at large set forth. 

By reason of the premises neither the peoples 
of the states aforesaid, nor their several legislatbrs 
in legislature assembled, had or possessed any hu- 
thority or lawful power to ratify the so-called Eigh¬ 
teenth Amendment aforesaid, and the attempted 
ratification thereof by the l^slatures of the states 
aforesaid was and is null, void, and of none eff^t, 
in law or otherwise, anything in the constitutions 
of the said states contained to the contrary thereof 
in anywise notwithstanding. 

T 

I 

As will more particularly and at large appear 
by reference thereto, the peoples of the states 
of Georgia, Maryland, Vermont, Virginia, and W^t 
Virginia, in the constitutions of their respective 
states have declared and ordained that their repre¬ 
sentatives in their several legislatures assembled 
are the trustees and servants of the people and 
amenable to them. 

The so-called Eighteenth Amendment is repug¬ 
nant to, and violative of, all the natural and in¬ 
herent rights and liberties of the peoples of the 
several states aforesaid hereinbefore and in para¬ 
graph B hereof enumerated, and as such the a,ct 
of the several legislatures aforesaid in attempting 
to ratify it was a betrayal of the rights of the 
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peoples of the said several states, and a breach 
of the fiduciary and representative obligations im¬ 
posed upon them by the several constitutions afore¬ 
said, and as such was in excess of the delegated 
powers conferred upon them. 

By reason of the premises the legislatures of the 
several states aforesaid did not have or possess any 
authority or lawful power to ratify the so-called 
Eighteenth Amendment aforesaid, and the at¬ 
tempted ratification thereof by the legislatures of 
the states aforesaid was and is null, void, and of 
none effect, in law or othenvise, anything in the 
constitutions of the said states contained to the 
contrary thereof in anywise notwithstanding. 

U 

As will more particularly and at large appear 
by reference thereto, the peoples of the states 
of Georgia, Maryland, Massachusetts, Missouri, 
Montana, Xew Hampshire, New Mexico, North 
Carolina, Texas, Vermont and Washington, in the 
constitutions of their respective states, have de¬ 
clared and ordained that the people thereof have 
the inherent, sole and exclusive right of regulating 
their internal government and the police thereof. 

The so-called Eighteenth Amendment assumes to 
delegate to the United States concurrent powers of 
internal government and police within the terri¬ 
torial limits of the states aforesaid, and as such 
is repugnant to, and violative of, the inherent, sole 
and exclusive right of the peoples of the states 
aforesaid to regulate the internal government and 
police thereof. 

By reason of the premises the legislatures of the 
several states aforesaid did not have or posses 


X 
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OBJ authority or lawful power to ratify the so- 
called Eighteenth Amendment aforesaid, and the 
attempted ratification thereof by the l^islatuires 
of the states aforesaid was and is null, void, and of 
none effect, in law or otherwise, anything in the con¬ 
stitutions of the said states contained to the con¬ 
trary thereof in anywise notwithstanding. 

i 

V 

As will more particularly and at large appear 
by reference thereto, the peoples of the states 
of Arizona, Arkansas, California, Colorado, Ne¬ 
braska, Nevada, New Mexico, North Dakota, Ohio, 
Oklahoma, Oregon, South Dakota, Texas, Utah, 
and Washington, in the constitutions of their 
respective states, have reserved to themsel'^es 
the power within a certain time and at their 
option to approve or reject at the polls any 
act of the legislature, and, by reason thereof, 
until the peoples of the states aforesaid exer¬ 
cise the option so reserved by them, or allow 
the time reserved therefor to cease and determine, 

I 7 

no act of any legislature of the states aforesaid is 
lawfully complete or operative. 

The proclamation and certificate made, issued 
and published on the 29th day of January, 191:9, 
by Frank L. Polk, as acting Secretary of State pf 
the United States, exercising the powers of that 
office in the place and stead of Robert Lansing, 
Secretary of State, who on the day aforesaid was 
absent from the United States, was made, issu^ 
and published before the peoples of the several 
states aforesaid had exercised their option to re¬ 
ject at the polls the act of their legislatures in 
ratifying the so-called Eighteenth Amendment, and 
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before the time reserved by them for exercising their 
option had ceased or determined. 

By reason of the premises the ratifica,tion by the 
l^islatures of the states aforesaid of the so-called 
Eighteenth Amendment was not, and had not then 
become, lawfully complete or operative as an act 
of ratification, and the certificate of proclamation 
of said Frank L. Polk, acting Secretary of State 
as aforesaid, was contrary to the law and the fact, 
and null, void, and of none effect, in law or other¬ 
wise. 


IX. Your petitioner is further advised by coun¬ 
sel and verily believes, and upon such information 
and belief alleges, that by reason of the limitations 
upon the several powers of the peoples of the United 
States and the seveiul states, and of their repre¬ 
sentatives in Congress and in the several l^isla- 
tures of the several states assembled, which have 
hereinbefore and in paragraph VIII hereof been 
more particularly and at large set forth, the 
proclamation and certificate so published and 
promulgated as hereinbefore alleged was contrary 
to the law and the fact; that no such amendment 
as was therein set forth had ever been lawfully 
proposed to the states by the Congress of the United 
States or had ever been lawfully ratified by the 
several states thereof or any of them, and that the 
proclamation and certificate aforesaid was null, 
void, and of none effect. 

X. Tour petitioner further alleges, upon infor¬ 
mation and belief, that the defendant herein, Robert 
Lansing, since the 19th day of January, 1919, has 
returned to the United States and has resumed and 
is now exercising the active duties of his office as 
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Secretaiy of State of the United States aforesaid, 
and that the power and authority of Frank L. Polk 
as acting Secretary of State as aforesaid has cea^ 
and determined. 

j* 

XI. Your petitioner further alleges, upon infor¬ 
mation and belief, that, if the so-called Eighteenth 
Amendment were in law and in fact an amendm^t 
to the Constitution of the United-States, it woT^d 
take, impair and abridge his liberties as a citizen 
of the State of New York and of the United States 
of America and would abridge his privileges ahd 
immunities as a citizen of the United States, in that 
it would take, impair and abridge his liberty to Use 
his natural powers and to gratify his natural d^ 
sires without injury to others, and in that it would 
bring his liberties into question without giving him 
an opportunity to be heard in his own behalf ]()e- 
fore an impartial and competent tribunal or court, 
and in that it would compel him to submit his law¬ 
ful rights and liberties to the jurisdiction of a 

political sovereign other than the State of New 

♦ 

York, which now has sole jurisdiction thereof, and 
in that it would violate the guarantees of his rights 
and liberties which have been made to him by the 
United States of America and by the several states 
thereof in the Constitution of the United States 
and in the constitutions of the several states. 

Whehefore, your petitioner prays this Honqr- 
able Court that by writ of mandamus issued out of 
this court addressed to the said Robert Lansing, 
as Secretary of State of the United States afore¬ 
said, the said Robert Lansing be directed, as Secre¬ 
tary of State aforesaid, to cancel the proclamation 
and certificate heretofore issued by Frank L. Polk 
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as acting Secretary of State of the United States 
on the 29th day of January, 1919, as aforesaid, and 
hereinbefore set forth at large, and that by the 
writ of mandamus aforesaid the said defendant be 
further directed to make public proclamation of 
the cancellation of the proclamation and certificate 
aforesaid in the newspapers authorized to promul¬ 
gate the laws, and that by the writ of mandamus 
aforesaid the said defendant be further directed to 
make public proclamation in the newspapers afore¬ 
said that the proclamation and certificate aforesaid 
is contrary to the law and the fact, and is null, void, 
and of none effect, and that your petitioner have 
such other and further relief as to the court shall 
seem just. 


KICHARD S. HARVEY, 

Attorney for petitioner and plaintiff, 

Colorado Building, 

12th and G Streets, 
Washington, D. C. 


Eveeeit V. Abbot, 
Geoegb W. Tijckee, 
Benjamin Tuska, 

of counsel. 


33 


State of New Yokk, | 

County of New York, Us. : 

City of New York. 

i 

Robert A. Widenmann, being duly sworn, de¬ 
poses and says: 

I am the petitioner and plaintiJff herein. I have 
read the foregoing petition and know the contents 
thereof, and the same is true of my own knowledge, 
except as to the matters therein stated to be al¬ 
leged upon information and belief, and as to th^e 
matters I believe it to be true. 

I 

ROBERT A. WIDENMANN, 

Sworn to before me this 
4th day of December, 1919. i 

Blanche N. Bronson, 

Notary Public, 

(Seal) N. Y. Co. 
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Proposed Rule. ’ 

♦ ♦ ♦ ♦ ♦ ♦ ♦ 

Upon consideration of the petition of Robert A. Widenmann, veri¬ 
fied the 4th day of December, 1919, and filed herein this —^ day of 
December 1919, it is by the Court, this— day of December, 1919, 

Ordered, that the defendant Robert Lansing, Secretary of State of 
the United States, show cause, if any he has, on or before the — 
day of December, 1919, at 10.00 o’clock A. M., why a writ of 
mandamus should not issue as prayed in said petition, provided a 
copy of said petition and a copy of this rule be served upon said 
defendant, Robert Lansing, Secretary of State of the United States, 
on or before the — day of December 1919. 

Dated at Washington, D. C. this — day of December, 1919. 

— Tj 

Jiietice. 

Supreme Court of the District of Colmnbia. 

Tuesday, December 9,1919; 

Session resumed pursuant to adjournment, Mr. Justice Hitz pre¬ 
siding. . i . 

♦ ♦ 3|e Hfi 4e 4c 4c'‘*' 

This cause having been submitted to the Court for the pujrpose of 
issuing a Rule to Show Cause against the respondent why the 
35 Writ of Mandamus should not issue, it is considered by the 
Court that the prayers of the petition for such Rule be, and 
they are hereby denied, and that said petition be, and the same 
liereby is, dismissed at the costs of the petitioner. 

From the foregoing judgment the petitioner by his Attorney in 
open Court, notes an appe^ to the Court of App^s of the Di^ct 
of Columbia, and the penalty of the bond for costs on said appeal is 
hereby fixed in the sum of Fifty dollars ($50.00). 

Memorandum. 

December 11, 1919.—^Leave to deposite $50.00 Liberty Bond, in 
lieu of bond on appeal, granted. j 




36 In the Supreme Court of &e District of Columbia. 

At Law. No. 63144. 

United States of America ex Eel. Robert A. Widenvann 

vs. 

Robert Lansing, as Secretary of State of the United States. 

The President of the United States to Robert Lansing, Secretary of 

State of the United States, Greeting: 

You are hereby cited and admonished to be and appear at a Court 
of Appeals of the District of Columbia, upon the docketing the 
cause therein, under and as directed by the Rules of said Court, pur¬ 
suant to an Appeal from a judgment of the Supreme Court of the 
District of Columbia, on the 9" day of December, 1919, wherein 
Robert A. Widenmann is Appellant, and you are Appellee, to show 
cause, if any there be, why the Judgment rendered against the said 
Appellant, should not be corrected, and why speedy justice should, 
not be done to the parties in that behalf. 

Witness the Honorable Walter I. McCoy, Chief Justice of the 
Supreme Court of the District of Columbia, this 11" day of De¬ 
cember in the year of our Lord one thousand nine hundred and 
nineteen. 

[Seal Supreme Court of the District of Columbia.] 

J. R. YOUNG, 

By ALF. G. BUHRMAN, 

Ass’t CVk. 

Service of the above Citation accepted this — day of-, 19—. 

Att<mey for Appellee. 

[Endorsed:] No. 63144 Law. Equity: U. Si ex rel. Widenmann 
vs. Sec’y State. Citation. Issued Dec. 11,1919. Served copy of the 
within Citation on Robert Lansing, Secretary of State, Personally, 
December 11th, 1919. Maurice Splain, Marshal. 
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As^^gTtmmt gf Error. 

- Filed December 11,1919. 


• f •••■ 


A..SV 


The Court below erred in dismissing tjie petition and ip refusing 
to grant the relief prayed for in that the petition show^ that the 
Congress of the United States did not have any lawful power or 
authority to propose, and did not in fact propose, the so-called 
Eighteenth Amendment to the Constitution of the United States; 
that the legislatures of the several states did not have any lawful 
power or authority to ratify, and" did not in fact ratify, tha ^ called 
Eighteenth Amendment; that the certificate and proclaniation of 
Frank L. Polk, as Acting Secretary of State of the United States on 
the 29th day of January, 1919, was contrary to the law and the 
fact; and that the petitioner as a citizen of the State of New York 
and of the United States had, and has, a lawful right to the issuance 
of a writ of mandamus directing the defendant to cancel and'recall 
the certificate and proclamation of the Eighteenth Amendment, and 
to "publish the cancellation and recall, as in the prayer of the petition 
prayed. , 

RICHARD S. HARVEY, ' " 
Attorney for EUdntiff. 


38 • 


Designation. 

Filed December 11, 1919. 


♦ * ♦ * * ^ 

• ' ‘ 1 • 

The Clerk of the Court in preparing the transcript of record bh 
appeal in the above entitled cause will please include the following: 

1. Petition. \ -A. 

2. Proposed Rule. 

3. Judgment. 

4. Memorandum of filing of appeal bond; 

5. Citation. 

6. Assignment of errors; and 

7. This designation. 

RICHARD S. HARVEY, 
Attorney for Petitioner and Plaintiff. . 




MemoTcendvm. 

• December 12, 1919.—$50.00 Liberty Boiid deposited in lieu of 
ai^)eal bond. 

39 Supreme Court of the District of Columbia. 

% 

United St.a.tes of America, 

District of Colurtibia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
38, both inclusive, to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is made 
l)art of this transcript, in cause No. 63144 at I^w, wherein Robert 
A. Widenmann is Plaintiff and Robert Lansing, Secretary of State 
of the United States, is Defendant, as the same remains upon the 
files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 12th day of December, 1919. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R: YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Asdstarit Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3343. United States of America ex rel. Robert A. Widenmann, 
^pellant. vs. Robert Lansing, as Secretary of State of the United 
States. Court of Appeals, District of Columbia. Filed Dec. 12, 
1919. Henry W. Hodges, Clerk. 
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(Enurt nf Apprala 

OF THF DISTRICT OF COLUMBIA. 


United States of America c./* rd . 
Robert A. Wideinnann, 

Plaint ilf-Appellaiit. 


airainst 

Robert Lansing, as Secretain- of 
State of the United States, 

Defendant-Re.spondent. 


Xo. 3343. 


BRIEF FOR APPELLANT 


RICHARD S. HARVEY, 
Attoinev for Plaintiff. 


Everett V. Abbot, 
George W. Tucker. 
Benjamin Tuska, 

Of Counsel. 


£rl« W. WhiUl«ld, K«w YorK 







ffinttrt 0f Appeals 

OF THE DISTRICT OF COLUMBIA. ' 


United States of America ex rel . 
Robert A. Widenmann, 

Plaintiff-Appellant, 

against 

Robert Lansing, as Secretary of- 
State of the United States, 

Defendant-RespK>ndent. 


BRIEF FOR APPEEL.ANT 

On Appeal from Order Dismissing Peti¬ 
tion for Writ of Mandamns. 

On the 5th day of December, 191&, Robert A- 
Widenmann, a citizen of the State of New YoTk, 
filed a petition with the Supreme Court of the Dis¬ 
trict of Columbia, praying that a writ of mandamus 
be issued by that Court directing Robert Lansiiig, 
defendant herein, as Secretary of State of the 
United States, to recall and cancel the proclama¬ 
tion of the so-called Eighteenth Amendment as an 
amendment to the Constitution of the United 
States (Record, p. 1). 

/ 






The prcclamatiou was made by Frank L. Ik.Ik 
as Acting Secretary of State January 29th. 1919. 

The amendment to the Constitution which was 
therein’ jiromulgated n*ads as follows (Ret-ord. 
p. *> I . 

“Section 1. After one year from the rati- 
licaticn of this article, the manufacture, sale, 
or tram portal ion of intoxicating liquoi's 
within, the importation thereof into, or the 
exportation thei^of from the United States 
and all territories subject to the jurisdiction 
thereof, for hevei-age purposes is hereby 
prohibited. 

Section 2. Congi-ess and the several 
States shall have concurrent power to en¬ 
force this Article by appropriate legislation. 

Section 3. This article shall be inopera¬ 
tive unless it shall have been ratified as an 
Amendment to the Cons’titution bv the legis- 
latures of the several States, as provided in 
the Constitution, within seven vears from 
the date of the submission hereof to the 
States bv the Congi-ess.” 

The petitioner and plaintiff, alleging that if the 
so-called Eighteenth Amendment were in law and 
fact an amendment to the Constitution of the 
United States, it would impair and abridge his 
liberties as a citizen of the State of New York and 
of the Unitetl States of America, and his privileges 
and immunities as a citizen of the United States 
(Petition, p. 31), and further alleging that the so- 
called Eighteenth Amendment was bevond anv au- 
thority or lawful power of the people of the United 
States and their representatives and the peoi>les of 
the several states and their representatives, and is 
not now an amendment to the Constitution (Peti- 
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tion, par. VIII, p. 7 ct seq.), prays that a writ of 
mandamus be issued as aforesaid. 

On the 9th day of December, 1919, Mr. Justice 
Hitz made an order that the prayer of the petition 
for a rule to show cause whv the writ should not 

^ I 

issue should be denied, and that the petition shpuld 
be dismissed at the costs of the petitioner (Record, 
p. 3o). 

The Court delivered no opinion on the applica¬ 
tion; but it is not improper to state that ppon 
the oral argument he said that the question at issue 
was political and not within the jurisdiction of the 
Court. i 

From the order so made the plaintiff appealed 
to this Court (Record, p. 35), and the penalty of 
the appeal bond was fixed at |50. 

i 

POINT I. 

Tlie question at i&sne is not politica^.. 

The petition—which must on this appeal be 
taken as true—alleges that the so-called Eighteenth 
Amendment was beyond the power or lawful au¬ 
thority of the people of the United States and their 
representatives, and beyond the power and lawful 
authority of the peoples of the several states and 
their legislative representatives. 

In view of the fact that the so-called Eighteenth 
Amendment was proposed by the Congress of the 
United States and ratified by thirty-six legislatures 
of the United States, the question of their authpr- 
ity, of the authority of the peoples whom they repre¬ 
sent, is one that must be determined by an inspec¬ 
tion and interpretation of the several constitutions, 
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national and state, which determine that authority. 

The inspection and interpretation of the written 
constitutions of our country* can never be a merelj 
political question: it is, and must always remain, 
pre-eminently justiciable. 

As a matter of fact, the whole issue is explicitly 
made justiciable by the Constitution of the United 
States, under Article III, Section 2, Clause 1, 
which declares that “the judicial power [of the 
United States] shall extend to all cases in law 
and equitA’ arising under this Constitution.” The 
question whether the Constitution has been amend¬ 
ed in accordance with the terms of the Constitution 
is, therefore, ex vi termini, a question which ainses 
under the Constitution, and is here presented as an 
issue of law. It is, therefore, within the judicial 
power of the United States. Being within the 
judicial power of the United States, it is, ex vi 
termini, a justicable question. 

Q. E. D. 


POIITT II. 

Tbis Court lias jurisdiction to issue 
the writ prayed for by the petitioner. 

Such a writ, it was held, could be issued out of 
the Supreme Court of the District of Columbia to 
compel the Secretary of the Interior to erase the 
marks and notations, made by his predecessor, 
striking the name of the relator from the enroll¬ 
ment of an Indian nation. 

Gar-field v. U. S. ex rel. Goldshy, 211 U. S.,. 

249. 
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That case seems to be on all foui-s with the pres¬ 
ent application, and to cover all the points of prac¬ 
tice here involved. 

It remains only to pass, in our next point, to the 
merits of the clause. 

POINT III. 

Tlie petition alleges gronnds wbicli fire 
sufficient to establish, the lack of au¬ 
thority of those members of the legis¬ 
lative bodies which assumed to propose, 
and assumed to ratify, the ‘‘Eighteenth 
Amendment,’’ and the consequent in¬ 
validity of the “Amendment” itself. 

There are a number of constitutive principles of 
government which are so wrought into the fabric 
of our institutions that they cannot be validly ab¬ 
rogated even by attempts to amend our Constitu¬ 
tions, whether state or Federal. The petition 
sets forth in detail the manner in which those 
principles are involved in the present crisis, and 
the manner in which they operate to render the 
“Eighteenth Amendment” invalid. Those which 
are relevant are the following: 

A. State Sovereignty. The states exist; as 
units in a Federal Union. Their sovereign 
powers can be surrendered by them when the 
surrender is the explicit and authentic act of 
their people, but these powers cannot be taken 
from them without their consent. 


• B. Inalienable Rights. Just as the states 
possess certain sovereign rights which cannot 
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be taken fi-om them without their consent be¬ 
cause they have been reserved, so the people 
individually, in organizing their states, have 
reseiwed certain individual rights which are 
not surrendered to the community and these 
also cannot be taken from them Avithout their 
consent. Among them is the right to use their 
natural powere for their pi^esent enjoyment 
so long as they do not thereby cause injury' 
to others, so long, in other words, as they obey 
the maxim sic utrre tuo ut alicnum non laedas. 

C. Du^ Process of Law. Another is the 
inalienable and reserved right to be heard in 
their own behalf when their liberties ai-e in 
question, and to retain their rights and exer¬ 
cise their liberties until it is determined after 
such a hearing that they are using them to the 
injury of others. 

D. Just Compensation. Another inalien¬ 
able and reserved right is that when the vari¬ 
ous members' of the community are called upon 
to make a sacrifice for the general good, in 
so far as the sacrifice of anv single member 
is in excess of that of his neighbors, they shall 
share his burden to the extent that compensa¬ 
tion is possible. 

E. Delegated Poiccrs. Another constitutive 
principle in our form of government is that 
the representatives of the people in their legis¬ 
lative assemblies are subject to all the duties 
and responsibilities of fiduciaries. They owe 
to the people the duty of loyalty, and the 
powers which are delegated to them by the 
people do not authorize them to destroy or 
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abridge the rights of the people whom they 

I 

represent. 

As we shall see in the sequel, these principles 
control our Government even when they are not 
explicitly expressed in our state and Federal Con¬ 
stitutions, but also we shall see that they have been 
repeatedly formulated in our state and Federal 
Constitutions and thus have become the w’ritten 
law of the land. As written and unwritten Ikw 
alike, they operate as limitations both upon the 
powers of the people, whether of the Federal Union 
or of the individual states, and of their delegated 
representatives. In both their aspects, as written 
and unwritten law, the “Eighteenth Amendment” 
is repugnant to them, and is, therefore, beyond tjhe 
powers of the peoples themselves and of the legis¬ 
lative bodies which have assumed to propose and 
ratifv it. 

Before we proceed to a consideration in detail 
of these principles, some preliminai-y obser\’'ations 
will be of value. 

All the principles just defined are definitions of 
fundamental and admitted rights, and this is by 
far the most important of the many important 
aspects of this most important of all constitutional 
problems. I 

The authority of the American people is onh* lim¬ 
ited by the rights of the American people. They 
may make their goveimment what they please, thpy 
may enter upon what enterprises they please, they 
may make what regulations they please, and the 
will of the majority shall control—^just so far as 
they do not infringe upon those unquestioned rigftts 
of the people, even the smallest minority, which it 
is the object of their government to protect and pro- 
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mote. Consequenth', it is only the rights of the 
people "wliich can set limits to the power of the 
people to modify their organic instruments of gov¬ 
ernment. The “Eighteenth Amendment”’ cannot l)e 
shown to he invalid unless it can be shown to lie an 
invasion of the rights of the people. 

There has been much and grave misapprehension 
on this point. 

For e.\ample, there has been advanced a theory 
that there is a difference between the subject-matter 
of constitutions and the subject-matter of legisla¬ 
tion. and that a constitution, at any rate the Con¬ 
stitution of the United States, is not amendable so 
as to include mei-ely legislative matter. It has been 
suggested that under our system of government leg¬ 
islative matter must pass through the legislative 
bodies and receive executive consideration, while 
constitutional matters are to l)e relieved from execu¬ 
tive consideration and are to be passed upon by the 
people. From that assumption as a premise it is 
further argued that when the Federal Constitution 
was framed and provisions looking to its amend¬ 
ment were inserted in it, those })rovisionS' were not 
“intended” to permit the addition to it of purely 
legislative matter. It is then asserted that the 
“Eighteenth Amendment” contains matter that is 
essentially legislative, and thence the final conclu¬ 
sion is drawn that the people have divested them¬ 
selves of the power to add its matter to the Consti¬ 
tution. 

The distinction between the subject-matter of 
constitutions and the subject-matter of legisla¬ 
tion is an artificial refinement which dees not 
easilv commend itself as a ground for attacking the 
invalidity of an instrument which has received the 
approval of thirty-six legislatures of a great federal 
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union. There is little to indicate that it is sitch 
a distinction as to limit the powers of the TJniied 
States to amend their own Constitution. Granting 
this essential premise, however, for the sake of 
argument and solely for the sake of argument, we 
desire to point out that the views thus set forth 
turn upon mattei-s of form and not upon matter's of 

I 

substance. They involve the proposition that the 
people have limited their powers even in matter’s of 
form, and that thev have so fettered themselves that 
they cannot, either by themselves or by their dele¬ 
gated representatives, change the form of their com¬ 
pact of union. Furthermore, they involve the as¬ 
sumption that the powei-s of amendment which the 
Federal Constitution contains are limited in a man¬ 
ner which is quite inconsistent with the present 
customs of the people, who are continually amend¬ 
ing their state constitution by provisions which 
are essentially legislative in the meaning of the 
word as used in the theorv under consideration, but 
which are put into the Constitution for the expr^s 
purpose of withdrawing them from cognizance by 
the legislatures. The theory therefore attributes to 
the word “amendment,” a meaning which is entirely 
different from that which it possesses at the present 
time, and involves the hypothesis that the word 
“amendment” as used when the Federal Constitu¬ 
tion was adopted was quite different from ihe word 
“amendment” as used at the present time. 

Apart from the difficulties of proof, the vice in 
such a theory is that it presupposes limitations upon 
the popular powers^ of self-government of which no¬ 
body has ever dreamed. It has been a common¬ 
place of our American constitutional views that the 
powers of the people stop at the infringement; of 
personal liberties; but that there are other shackles 
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upon the powers of the people, shackles which are 
independent of the liberties of the individual and 
which are purely formal in their nature, is obvious¬ 
ly impossible of acceptance. 

Such a principle would lead to the conclusion, for 
example, that the peoples of the several states could 
not ratifv anv amendment involvin;; legislative 
detail, even bv the unanimous vote of fortv-ei”:l‘it 
popular conventions adherin*; strictly to the provi¬ 
sions of Article V, because, foi'sooth, the matter of 
it was legislative and not constitutional. Formal¬ 
ism can go no further. 

There is another theory which has found accept¬ 
ance. It is to the effect that the division of powei*s 
between the State and Federal Governments is such 
a vital element in our Federal Union that anv ef- 
fort to change it is revolutionary and, therefore, 
not within the category of admissible efforts to 
change the Constitution. This again, is a matter 
which does not concern fundamental rights. It is 
a theory which presupposes limitations upon the 
power of the people which do not spring from the 
necessary conditions of popular government, but 
are artificial limits which the people have imposed 
upon their own powers. 

There is nothing, however, which is revolution¬ 
ary in the mere transfer of sovereign powers, either 
in whole or in part, from the people of the several 
states to the people of the United States. On the 
contrary, it is altogether probable that in subse¬ 
quent years it may become necessaiw to clothe the 
Federal Government with powers which it does not 
now possess and to divest the states of powers with 
which they are now vested. The ease and rapidity 
of communication is so swiftly increasing, and the 
limitations of distance ai-e being so easily overcome. 
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that the individuality of the states is certain to 
become less and less important with the lapse of 
time. In truth, the centralizing process by which 
special powers are surrendered to the Federal Gov¬ 
ernment is evolutionarv rather than revolutionarv. 
To suppose that an amendment to the Constitution 
which furthers that process is impossible because it 
is revolutionaiw is not only to assume that the peo¬ 
ple have hampered themselves in matters which are 
not matters of substance, but is also to misunder¬ 
stand the true process of evolution. 

As we liave said before, it is not until we come to 
the question of ultimate rights that we come to the 
true bounds of popular power. When the stdtes 
organized the Union they reserved certain rights to 
themselves and they cannot be deprived of tliese 
rights without their consent, but when they con¬ 
sent, the surrender of these rights is not revolu¬ 
tionary, nor does it exceed the powers of amend¬ 
ment inherent in the covenant of union. 

We have discussed these two theories, not out of 
any spirit of criticism, but because a consideration 
of them will tend to a strong clarification ind 
confirmation of the grounds upon which ^he 
“Eighteenth Amendment” is assailed in the peti¬ 
tion. With one exception to be noted later, every 
valid ground of objection to the amendment is based 
upon fundamental rights. A decision of this Cotirt 
supporting the amendment as against the objections 
urged in the bill is, and must be, and will be, a de¬ 
cision that rights which are admittedly fundamen¬ 
tal, which are admittedly the basis of our free in¬ 
stitutions, which have been the clearly recognized 
stepping-stones upon which the people of the United 
States have risen to their present power, prosperity, 
and happiness, are non-existent in fact and are sub- 
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jecl to any arbitrary or oppressive limitation that 
may be imposed upon the people in the guise of an 
amendment to the Constitution of the United 
States. On the other hand, a decision of this Court 
sustaining either of the two theories which we have 
just outlined will be a decision that the funda¬ 
mental rights of the people furnish no limitations 
upon the powers of amendment, but that there are 
certain mattei-s of form, and not of substance, which 
furnish their only protection against confiscatory 
and oppressive additions to the Constitution. 

With this preface, let us proceed to a considera¬ 
tion of the constitutive principles invadetl by the 
“Eighteenth Amendment.'' 


A. 

State Sovereignty. 

It is an essential characteristic of all co-operative 
effort that the parties to the compact bring to it 
whatever obligations are necessary in their opinion 
to the achievement of the common puii)ose, and 
that the agreement of co-operation shall define the 
contribution which each party makes to it. It is 
also an essential characteristic of co-operative ef¬ 
fort that the parties to it reseiwe all their rights, 
possessions and liberties which are not by neces¬ 
sary enumeration contributed to the enterprise, and 
that, as to those rights, liberties and possessions, 
they are as free after the compact is concluded as 
they were before. It is also an essential char¬ 
acteristic of such compacts that they cannot be ex¬ 
tended to impair or destroy any of the reseiwed 



rights or liberties without the unanimous consent 
of all the parties to the compact. 

These truths are obvious upon reflection, and 
they apply to the thirteen states that organized the 
Union and to all the states that subsequently 
joined it. In each case the mere fact of retaining 
their independent e.vistence as states involved the 
maintenance of their powers as states, except in 
so far as by the instminent of the Union they w^re 
surrendered to the federated unity. It also fal¬ 
lows that these rights which were thus reserved by 
the states cannot be taken from them without their 
consent. Any provision in the covenant that it 
could be amended after a certain procedure did nqt, 
and could not, mean that the reserved rights could 
be taken awav from anv state without its consent. 

When a number of men form a corporation and 
provide that the articles may be amended by a cer¬ 
tain vote, the amendments which are possible Un¬ 
der such a provision are limited to matters which 
do not affect the rights or properties of the stock¬ 
holders outside of the corporate assets, and do not 
extend to the proportionate interests of the stock¬ 
holders in the assets of the corporation. Nothing 
less than a unanimous consent of all the stock¬ 
holders in the corporation can operate to reduce 
their property interests in it. So long as one stock¬ 
holder, owning one share of stock, holds out, his 
interest in a corporation cannot be diminished by 
the vote of all the other stockholders, and if Ms 
interest is not diminished, the interests of the other 
stockholders, even of those who have consented to 
the vote, are not diminished. 

Similarly, in regard to the states, an amendment 
which pares down the reserved rights of the states 
and transfers a part of their rights to the Federal 
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Government is ineffective as to aiiv disseutina 

^ S.' 

state; and being ineffective as to any dissenting 
state is ineffective as to all the rest of them. If 
Rhode Island had been the only state to refuse to 
ratifv the “Eighteenth Amendment,” the result 
would have been, not merelv that its. reseiwed 
sovereign powei-s would have remained unimpaired 
by the ratification of the other forty-seven states, 
but that the ratification would have been ineffec¬ 
tive as to the other foi-ty-seven as well. 

It might be possible for an individual state t(> 
suiTender to the Federal Government its powere (.f 
internal government and police, and that after such 
a surrender the Federal Government could legislate 
as effectivelv within the territorial limits of the 
state in regard to the surrendered sovereigntv as 
it can now legislate with regard to the teiritories 
which are still in its possession; but, nevertheless, 
on an amendment properly submitted to the states 
which calls for a general suri-ender of the powers 
of internal government and polic*e, the consent of 
fortv-seven of the states to that amendment is not 
sufficient to give it validity, and it cannot become 
valid even as to the forty-seven states until the 
forty-eighth state shall have also given its consent. 

The petition alleges that this principle of reserved 
rights operates, to prevent the “Eighteenth Amend¬ 
ment’’ from taking effect as an amendment to the 
Constitution of the United States, and the allega¬ 
tion is irrebuttable, because Rhode Island. Con¬ 
necticut and New Jersey having failed to ratify, 
their sovereign rights have not been taken away 
fi*cm them and now exist as unimpaired as they 
were befoi*e the resolution was proposed in Con¬ 
gress. Xot only are the sovereign rights of these 
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states unimpaired, but the “amendment” has not 
taken away the sovereign rights of other states 
which have apparently consented to it. The 
“amendment” is, therefore, a nullity. It does not 
confer upon the Federal Government concurrent 
power to regulate the internal government or police 
of any state in the Union, and the Constitution is 
not amended in that particular. 

I 

Petition, Section VIII, paragraph A. 

Not onlv is this true bv reason of the essential 

V V 

nature of the Federal Republic, but it is also true 
bv reason of the guaranties contained in, the cove- 
nant of the union of the United States. 

After the Constitution was adopted, it was 
amended by a vote of the states, and among the 
amendments thus adopted was one which was in¬ 
tended to obviate the possibility of a misun(^er- 
standing on this essential subject. The Tenth 
Amendment expressly declared that the rights not 
surrendered to the Federal Government o * pro¬ 
hibited to the states were reserved to the states. 
That was more than an amendment to the Consti¬ 
tution. It was a guaranty. It -was a contract be-’ 
tween the states and the Federal Government, i It 
also operated as a limitation upon, and, there¬ 
fore, a repeal of, any powers which the origipal 
instmiment might have contained which were incon¬ 
sistent with it. If, in other words, the original 
instrument contained a power by which the Fede;^ 
Government could absorb the sovereign rights of 
the states by a vote of three-fourths, of them, that 
power was taken away from them by the Tenth 
Amendment and ceased to exist, and does not exist 
at the present time. Whatever rights may be con- 
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tained in the amendment clause of the Constitution 
are taken away to the extent of the i-ights reserved 
to the states bv the Tenth Amendment. 

Petition, Section VIII, paragi-aph K. 

Xot only are the sovereign rights of the states 
inherentlv inalienable and indestructible, and not 
onlv are thev guai-anteed bv the Tenth Amendment 
to the Constitution of the United States, but in 
manv of the states thev have been removed from 
the province of the legislature. In those states 
the3' cannot be surrendered to the Federal Govern¬ 
ment. save by the act of the people themselves. 
Consequently the legislative act of ratification in 
those .states was ultra vires, null and void. 

Petition, Section 'N'lII, paragraph U. 


B. 

Inalienable Rights. 

Everj- constitution in our American republic as¬ 
serts either that the people have certain inalien¬ 
able rights or that an enumeration of certain rights 
in the Constitution does not operate to diminish or 
impair other rights which are reserved to the people. 
That principle of inalienable and reserved rights 
is the inexpugnable law of the land. There is no 
power resident anywhere in the Union which can 
take away those inalienable rights. The only ques¬ 
tion is, what rights are inalienable? 

The answer to that question is simple. It is 
found in the Latin maxim, which is a common¬ 
place of our jurisprudence, siv utere tuo tit alienum 
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non laedas —do not so use your property as to in¬ 
jure your neighbor. Subject to that limitation, 
every American may use his natural liberty in the 
enjoyment of his property and in the pursuit of 
his happiness, and there is no authority in the 
countiy which can lawfully deprive him of that lib- 
ertj'. It is an inherent right. It rises superior 
to constitutions and statutes and will be pi-otected 
by the Courts. This was explicitly declared by 
the Su])reme Court in the case of 


Loan Association v. Topeka, 20 Wall., G55, 


in which it was held that a state statute was vdid, 
even in the absence of constitutional provisions lim¬ 
iting the powere of the legislature, upon the simple 

I 

ground that it invaded inherent rights of the people. 
The statute in that particular case levied a tax on 
the people for the support of a private enterprise. 
As the Court put it at page 662, “the law authoriz¬ 
ing it was beyond the legislative power, and so was 
an unauthorized invasion of private right.” The 
Court then went on to say: 

i 

“It must be conceded that there are such 
rights in every free government beyond the 
control of the state. A government which 
recognized no such rights, which held the 
lives, the liberty, and the property of its 
citizens subject at all times to the abso¬ 
lute disposition and unlimited control of 
even the most democratic depository of 
power, is after all but a despotism, "it is 
true it is a despotism of the many, of the 
majority, if you choose to call it so, ^t 
it is none the less a despotism. It may w'ell 
be doubted if a man is to hold all that h^ is 
accustomed to call his own, all in which he 
has placed his happiness, and the security of 
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which is essential to that happiness, under 
the unlimited dominion of others, whether it 
is not wiser that this power should be exer¬ 
cised bv one man than bv manv. 

“The theoiw of our "overnments, State 
and Xational, is opposed to the deposit of 
unlimited power anywhere. The executive, 
the legislative, and the judicial branches of 
these govei-nments ara all of limited and de¬ 
fined powers. 

“There are limitations on such power 
which gi'ow out of the essential nature of 
all free governments. Implied reservations 
of individual rights, without which the so¬ 
cial compact could not exist, and which are 
i-espected by all governments entitled to the 
name. Xo Court, for instance, would hesi¬ 
tate to declare void a statute which enacted 
that A and B, who were husband and wife 
to each other should be so no longer, but that 
A should thereafter be the husband of C 
and B the wife of D. Or which should 
enact that the homestead now owned by A 
should no longer be his, but henceforth be 
the property of B.’’ 

It is not necessary to burden the Court upon 
any branch of the law of this case with unneces¬ 
sary" citations. The complainant's position rests 
upon principles which are too obvious to admit of 
dispute, and one expression of views by the Su- 
jireme Court, such as we have just quoted, is amply 
sufficient for our purpose. When all the constitu¬ 
tions in the countiy and the considered opinion of 
that Court unite in the expression of a given view, 
furthei- authority seems superfluous. 

The inalienable rights of the people of the United 
States are invaded bv the “Eighteenth Amend- 
ment,” because it not only prohibits the use of alco- 


hoi in circumstances in which injury to the com¬ 
munity will necessarily ensue, but also in circum¬ 
stances from which injury cannot possibly result. 
That a moderate and sober use of alcoholic bever¬ 
ages, without injury to the community, is possible 
—and common—is indisputable. It is within the 
experience of every man, and yet an intolerable 
“amendment” assumes to take away that right. 

The right to the protection of our fundamental 
rights springs not only from the fact that they are 
inherent, 

Petition, Section VIII, paragraph B, 

and will be protected by the courts, i 

Loan Association v. Topeka, 20 Wall., 655, 


but also by the fact that they are guaranteed 
all our constitutions, state and national. 

The Ninth Amendment to the Federal Constitu¬ 
tion reserves them. 

Petition, Section VIII, paragraph F. 


The Fourteenth Amendment guarantees the priv¬ 
ileges and immunities, of the citizens of the United 
States, and among those immunities is that granted 
by the Ninth Amendment with respect to reserved 
rights. 

Petition, Section VIII, paragraph H. 

Those reserved rights are the condition precedent 
of a republican form of government. If any paift 
of the citizens, minority or majority, can take 
away the rights of the other part, majority or mi¬ 
nority, the government is not republican. The Con- 
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stitution of the United States ^Art. IV, Set. 4) 
guarantees a republican form of government to the 
states, and this Court, as one of the three co¬ 
ordinate branches of the goveniment of the United 
States, is charged, like the others, with the duty 
to see that the guaranty is fulfilled. The “Eigh¬ 
teenth Amendment” is in violation of the covenant 
and is, therefore, void. 

Petition, Section VIII, paragraph J. 

The reseiwed rights of the citizens are in many 
state constitutions declai-ed to be not subject to 
any arbitrary or absolute power, they ai-e excepted 
out of the power's of goveimment, they are inalien¬ 
able. they are declai-ed to be not impairetl by the 
enumeration of other rights, and they are held to 
be bi-ought within the protection of the Constitu¬ 
tion of the United States, 

Petition, Section VIII, pai'agi-aphs M, N, 
Q, R and S, 

and in these states, the legislatures have no authoi'- 
ity to impair or abridge them, even by ratifying 
proposed amendments to the Constitution. 

To sum it all up, there is no lawful authointy 
anywhere in this Union or in any of its parts to 
forbid a citizen of the United States to indulge 
in the moderate and sober use of alcoholic bever¬ 
ages, when no injury results therefrom to others 
—and that means that some use of alcoholic bev¬ 
erages is permitted to evert; man, and that all use 
cannot be prohibited to any man. 
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i 

Due Process of Law. | 

i 

Another fundamental principle at the base of pur 
governmental system is that before anv man can be 
deprived of his liberties upon any ground whatso¬ 
ever, he shall be entitled to be heard in his own 
behalf. This right is defined by the phrase “due 
process of law,” and that phrase means that it is 
the process of the law to which every man is en¬ 
titled when his rights are assailed or questioned. 
There must he a charge against him. He mustf be 
notified of the chai'ge. He must have an opportu¬ 
nity to present arguments in his own behalf, and if 
questions of fact arise, to adduce evidence relevant 
to the issue, and to have all this take place before a 
tribunal which is vested with appropriate jurisdic¬ 
tion to determine the question. 

This tribunal need not be a court in the technical 
sense of the word, but it must be a tribunal which 
exercises judicial functions, which determines the 
issue upon evidence and argument, and which must 
have the power to ascertain all the facts necesshrj^ 
to a determination. A board of tax assessors is a 
tribunal in that sense of the word. Public Service 
Commissions are tribunals in that sense of the term. 
The Draft Boards were tribunals in that sense of 
the term. In all these cases, a man whose rights 
are at stake is entitled to notice, to his hearing, 
and to an opportunity to produce any and all facts 
relevant to the issue, in a word, to his day in court. 

For yeare there has been a vigorous assault upon 
the use of beverages containing alcohol. There have 
been countless charges made of its iniquity and oi 
its injurious effect upon the community, and as a 




22 


I'esult there have been numerous statutes enacted 
in the various states of the Union, and now the 
• “Eighteenth Aniendnient" has been adopted, pro¬ 
hibiting the use of it altogether. Nevertheless, in 
spite of that attack, which has been continued foi- 
so long, no man whose rights or liberties have been 
thus brought in question, whether he be manufac¬ 
turer, dealer, or user, of alcoholic beverages, has 
ever had his day in court to meet tlie charge that 
the community suffers damage at his hands. There 
has never been a case in court in which such charges 
have been alleged by pleadings, in which those con¬ 
cerned have had an opportunity to deny them by 
pleadings, in which there has been any evidence ad¬ 
duced to prove or disprove the charges, or in which 
there has been an unbiased or competent tribunal 
to hear and determine the issue. The states have 
legislated on the subject without practical let or 
hindrance, and the industiw has been alternately 
petted and choked, fostered and prohibited, with a 
disregard of the first considerations of the consti¬ 
tutional right to the day in court which is almost 
without parallel. 

Not only has this happenetl, but, except in one 
case {People v. Wynehamcr, 13 N. Y., 378), the 
right of those who are concerned to be heard in a 
court before their liberty or property is taken away 
seems never to have been demanded. We are not 
particularly concerned with the cases in the state 
courts, but we are concerned to point out that in the 
Supreme Court the question which we are now pre¬ 
senting as to the right of those who use or deal in 
beverages containing alcohol to their day in court 
on the question of their injuring the community of 
which they are members before their liberty or 
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piopei-ty cau be taken away, is a new question, un¬ 
discussed, and of absolutely fii-st impression. 

The first case before that Court which involved 
the question of tlie due process of law and prohibi¬ 
tion was 

Bartmiri/cr v. loirn. 18 Wall.. 129. 

An Iowa statute prohibited the traffic in alcoholic 
li(iu(u*s within the state. The statute was assailed 
as unconstitutional as being in violation of the due 
process clause of the Fourteenth Amendment. The 
ca>'.e was submitted on briefs, but the Court declined 
to pass upon that issue of the constitutionality of 
the act, l>ecause it was satisfied “that a moot case 
was deliberately made up to raise the particular 
point when the real facts in the case would not have 
done .so." 

The issue might have been presented in the later 

case of ' 

! 

Beer Co. v. Massachusetts, 95 U. S., 

which grew out of a prohibitory law of Massachu¬ 
setts. Counsel for the Beer Company, howbver, 
which was operating under an ancient charter, 
based their contention upon Article I, Section 10. 
Clau.se 1 of the Constitution, which forbids the 
states to pa.ss any law impairing the obligation of 

contracts, and declined to avail themselves of the 

1 

due process clause of the Fourteenth Amendment. 
The language of their brief is that “the company 
does not invoke the aid of the Fourteenth Amend¬ 
ment to the Constitution, but submits that the stat¬ 
ute * * * impairs the obligation of the contract 
contained in the charter.” 
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The Court, although tlie Fourteenth Amend¬ 
ment was not invoked by the defendant, concduded 
its opinion in this language: 

“Since we have ali-eadv held in the case of 
Bartemei/cr v. loica as a measure of police 
regulation looking to the preservation of 
public morals, a state law prohibiting the 
manufacture and sale of intoxicating liquoi-s 
is not repugnant to any clause of the Con¬ 
stitution of the United States, we see noth¬ 
ing in the present case that can afford any 
sufficient ground for disturbing the decision 
of the Supreme Court of Massachusetts.” 

As we have seen, however, in the Bartemeycr case 
the Court declined to discuss the question whether 
prohibition was repugnant to the Fourteenth 
Amendment, and consequently its statement in the 
Beer Company case is eiToneous. 

The third case to come before the Court involv¬ 
ing pi'ohibition and due process of law was 

Mugler v. Kansas, 123 U. S., 623, 

which gi'ew out of a Kansas prohibitory statute. 
All the counsel in that case, however, began their 
argument by conceding that prohibition icithin the 
state teas constitutional. Senator Vest, of counsel 
for one of the defendants, admitted that “the state 
has unquestionably the power to prohibit the manu¬ 
facture. for sale or barter, of intoxicating liquor 
within its limits” and Mr. Joseph H. Choate began 
his argument with the concession that the Legisla¬ 
ture of Kansas was the “sole judge of how far they 
should go in forming the morals and habits, and 
regulating the appetites and prescribing the food 
and drink of the people of Kansas.” 
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Although counsel thus refused to discuss the 
question of the constitutionality of prohibition 
within the state, they did advance an arguihent 
which turned ultimately upon the due prqcess 
clause. It mav be summarized as follows: 

“We concede that the state under its police 
power can constitutionally prohibit the 
manufacture of alcoholic beverages for 
barter or sale to its own citizens, but never¬ 
theless it cannot prohibit the manufacture 
of alcoholic beverages for barter or salb to 
pei-sons outside of the state, because those 
persons are beyond its police power and not 
subject to its jurisdiction, and as to them the 
state does not possess the regulatory powers 
which it possesses over its own citizens. 

Consequently in prohibiting the manufac¬ 
ture of alcoholic beverages for sale without 
the state the legislature exceeded its powers 
and therefore deprived the defendants of 
their liberty and property without the due 
process of law guaranteed to them by the 
Fourteenth Amendment.” 

The Court answered this argument in the fol¬ 
lowing language: 

I 

“A portion of the argument on behalf of 
the defendants is to the effect that the stat¬ 
utes of Kansas forbid the manufacture of 
intoxicating liquore to be exported or to be 
carried to other states, and upon that ground 
are repugnant to the clause of the Constitu¬ 
tion of the United States giving Congress 
poiccr to regulate commerce with foreign 
nations and among the several states. We 
need only say, upon this point, that ther^ is 





no intimation in the record that the beer 
wiiich the i-espective defendants manufac¬ 
tured was intended to l)e carried out of the 
state or tt) foreijrn countries. And, without 
expressing; an opinion as to whether such 
facts would have c<!nslitute<l a <; 0 {k 1 defense, 
it is observed that it will be time enousrh to 
a case of that <*liaiactci- when it shall 
ooine liefore ns.’*' 

We have exaniined th<‘ oi'ijiinal record of this 
case in the library of the Bar Associatiini of the 
City of Xew York. It is delicient in some i)articu- 
lai“S'. For exami)le. it (bses not (-(MUain the brief 
of Mr. Choate. So far as we have l»een able to as¬ 
certain. however, the m-ord nowhere mentions the 
commerce clau.se of the Ciinstitution. It was not 
mentioned in the Jissi<;nment of erroi-s. and it is not 
mentioned in the report of the ca.se by tiie oflicial 
rei>orter. AVe do not understand, therefore, how 
this ('(;urt could have .<u])]H)sed that the arg^iinem 
wjis based upon the commerce cuause in the body of 
the C(‘nstitution when it was in truth based upon 
the due ])roces.s clause in the Fourteenth Amend¬ 
ment. 

Althoui;h counsel f<!r the defendants refused to 
discuss the question of the constitutionality of the 
prohibitory statute within the jurisdiction of the 
states, the Court dii-cussed it in its opinion at con¬ 
siderable length. Thus it appears that the Court 
discussed a question which counsel did not argue, 
and, upon an erroneous statement of the condition 
of the record, declined to decide a question which 
counsel did arg^ue. 

A court is always at a disadvantage when it dis¬ 
cusses any que-stion without the aid of argument 
by counsel, and the results are apt to appear in its 
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opinion. This is true of the discussion of the Court 
in the Mugler case. Twice this Court declared that 
the Fourteenth Amendment was superior toi the 
police power of the states, and twice declared that 
the police power of the states was superior to the 
Fourteenth Amendment. 

I 

On the point of the superiority of the police power 
to constitutional prohibitions it says: 

“In Beer Company v. Massachusetts, 97 
U. S. 25, 33, it was said that, ‘as a mea.sure 
of police regulation, looking to the preserva¬ 
tion of public morals, a state law prohibit¬ 
ing the manufacture and sale of intoxicat¬ 
ing liquoi-s is not repugnant to any clause 
of the Constitution of the United States.’ 
Finally, in Foster v. Kansas, 112 U. S. 201, 
206, the court said that the question of the 
constitutional power of a State to prohibit 
the manufacture and sale of intoxicating 
liquors was no longer an open one in this 
court” (p. 659). 

Again it says: 

“Xo one mav rightfully do that which the 
lawmaking power, upon reasonable grounds, 
declares to be prejudicial to the general wel¬ 
fare. 

“This conclusion is unavoidable, unless 
the Fourteenth Amendment of the Constitu¬ 
tion takes from the States of the Union those 
powers of police that were reserved at I the 
time the original Constitution was adopted. 
But this court has declared, upon full Con¬ 
sideration, in Barhier v. Connelly, 113 U. S. 
27, 31, that the Fourteenth Amendment had 
no such effect. After observing, aniong 
other things, that that amendment forbade 
the arbitrary deprivation of life or liberty, 
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and the ai-bitrary spoliation of property, and 
secured equal protection to all under like 
circumstances in respect as well to their per¬ 
sonal and civil rights as to their acquisition 
and enjoyment of property, the court said: 
“But neither the amendment—broad and 
comprehensive as it is—nor any other 
amendment, was designed to interfere with 
the power of the State, sometimes termed 
its police power, to prescribe regulations to 
promote the health, peace, morals, educa¬ 
tion, and good order of the people, and to 
legislate so as to increase the industries of 
the State, develop its resources and add to 
its wealth and prosperity’" Cp. GllS). 

On the other hand, the Court twice declares that 
in such mattero the Constitution is supreme. It 
savs: 


“The courts are not bound bv mere forms, 
nor are they to be misled by mere pretenses. 
Thev are at libertv—indeed, are under a sol- 
emn duty—to look at the substance of 
things, whenever they enter upon an inquiry 
whether the legislature has transcended the 
limits of its authoritv. If, therefore, a stat- 
ute purporting to have been enacted to pro¬ 
tect the public health, the public morals, or 
the public safety, has no real or substantial 
relation to these objects, or is a palpable in¬ 
vasion of rights secured by the fundamental 
law, it is the duty of the courts to so ad¬ 
judge, and thereby give effect to the Consti¬ 
tution’’' fp. 6611. 


And again: 

“‘Undoubtedly the State, when providing 
by legislation for the protection of the pub¬ 
lic health, the public morals, or the public 
safet}’, is subject to the paramount author- 
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ity of the Constitution of the United States, 
and may not violate rights secured or guar¬ 
anteed by that instrument or interfere with 
the execution of the powers confided to the 
general government” (p. 6G3). 

There is another branch of the Mugler case which 
also requires consideiation. The statute there un¬ 
der consideration provided that “all places w’here 
intoxicating liquore are manufactui'ed * * * are 
herebv declared to be common nuisances.” 

A nuisance is defined to be “anything that un- 
lawfulh’ worketh hurt, inconvenience, or damage. 
3 Blackstone’s Commentaries, 5, 216.” 

Bouviers Lav? Dictionary, mb voc. ifui- 
sance. 

i 

I 

j 

I 

The question therefore arose in the Mugler base 
whether a place where intoxicating liquor was man¬ 
ufactured was a place which worked hurt, incon¬ 
venience or damage, and whether a declaration by 
the legislature that a brewery was such a place 
was repugnant to the due process clause of the 
Fourteenth Amendment. Counsel advanced the 
obvious argument that that declaration of the stat¬ 
ute deprived them of their day in court upon the 
question of whether it worked hurt, inconvenience 
or damage, and in support of their argument they 
pointed out that the inquiry which the statute per¬ 
mitted related only to the question whether the 
given place was a brewery, and that they were fore¬ 
closed of their right to prove that it worked no 
hurt, inconvenience or damage. 



i 
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The Court answered the contention of counsel in 
this language: 

“Xor is the Court required to adjudge any 
place to be a common nuisance simply be¬ 
cause it is charged by the state to be such. 
It must first find it to be of that character; 
that is. must ascertain, in some legal mo<le, 
whether since the statute was passed the 
place in question has been, or is being, so 
used, as to make it a common nuisance." 

Again the Court was in serious eiTor. It de¬ 
clared that the statute permitted the inquiry which 
takes place in even' case in which there is a charge 
of maintaining a public nuisance, whereas the fact 
was that the statute foreclosed it absolutely. 

The Mugler case may be summed up as follows: 

1st: Counsel conceded that prohibition was 
not per se repugnant to the due process clause 
of the Fourteenth Amendment. 

2nd: The Court discussed that question 
without the aid of counsel and reached the 
conclusion which counsel conceded. 

3rd: The Court in its discussion took two 
inconsistent positions: one that the police 
power of the states was superior to the Four¬ 
teenth Amendment, and one that the Four¬ 
teenth Amendment was superior to the police 
power of the states. 

4th: The Court misapprehended the man¬ 
date of the due process clause and omitted to 
obseiwe that it guaranteed a judicial procedure 
which the statute in the case before it denied. 
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5th: The Court declined to pass upon the 
first issue raised bv counsel for the defendants 
upon the erroneous statement that it was based 
upon the commerce clause in the body of the 
Constitution when it was in fact based upon 
the due pi-ocess clause of the Fourteenth 
Amendment. 


6th: The Court overruled the contention of 
counsel that they had had their dav in court 
on the question of nuisance upon the errone¬ 
ous statement that the statute permitteid a 
judicial inquiiy into a fact which the statute 
distinctly forbade. 

The next case in that Court was 

Kidd V. Pearson, 128 U. S., 1. 


Like the Mugler case, it involved the questiofi of 
prohibition within the state and also the prohibi¬ 
tion of manufacture for export without the state. 
On the question of prohibition within the state the 
Court held itself bound bv the decision in the 
Mugler case. On the question of manufacture for 
export, the Court held that the statute was not re¬ 
pugnant to the commerce clause in the Constitu¬ 
tion, because that clause begins to take effect 
only w’hen transportation begins, and does not oper¬ 
ate during manufacture )' ior to transportation. 
Xeither counsel nor court v onsidered the question 
whether prohibition denied the day in court on the 
issue of injury to the community. 


The next case, 

Crowley v. Christensen, 137 U. S., 86, 





was colorless. It contains no reference by either 
court or counsel to prior decisions and does not 
discuss the right to a day in court. 

Another case which came to this Court was. 

Purity Extract Co. v. Lynch, 22(> U. S., 
192. 

The Mississippi legislature enacted a statute which 
pi-ohibited the sale of “vinous, alcoholic, malt, in¬ 
toxicating or spirituous liquors or intoxicating bit¬ 
ters or other drinks, which, if drunk to excess, will 
produce intoxication.’’ 

The question was whether the statute forbade the 
sale of a beverage known as “Poiiisetta.” The case 
came up on an agreed statement of fact. An exam¬ 
ination of the record shows that the facts were 
stipulated. Among them were these: 

“Poinsetta contains no alcohol. 

“Poinsetta is guaranteed under the Pure 
Food Laws of Congress and no matter to 
what axtent taken will not produce intoxi¬ 
cation. 

“It has a distinctive odor dissimilar from 
anv intoxicating drink and cannot he cm- 
ployed as a subterfuge for the sale of beer 
because it is bottled in a distinctive wav and 
its name blown in each bottle which contains 
the beverage. 

The Mississipj)i court held, tii-st, that the sale 
of Poinsetta was forbidden b}' the statute whether 
it was intoxicating or not, because it was made of 
malt, and, second, that its sale could be constitu¬ 
tionally prehibited, because the police power of the 
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state was “broad enough to make its prohibitory 
laws effective and include in its provisions frauds, 
disguises, subterfuges, attempted evasions for bev¬ 
erages easily used as subterfuges and known tio be 
the handmaidens of intoxicating beverages.” 

In other words, the Court decided that the sale 
of Poinsetta could be constitutionally prohibited 
because Poinsetta was a subterfuge when the rec¬ 
ord before it expressly stipulated that Poinsetta 
was not a subterfuge. 

It is clear that the Mississippi court was saved 
from the guilt of a deliberate falsehood only by 
the circumstance that it made no categorical af¬ 
firmation. It did not in terms assert that Poin¬ 
setta was a subterfuge for intoxicating liquors, but 
it assumed that fact as the implied promise of| its 
conclusion. Its moral guilt is just as gi-eat, there¬ 
fore, as if it perpetrated a deliberate falsehood, be¬ 
cause it deliberately grounded its decision upon 
premises which it knew to be false. 

When the case came up, the Supreme Court held 
itself bound, as to the interpretation of the statute, 
by the decision of the Supreme Court of Mississippi, 
and counsel for the Purity Extract Company ap¬ 
parently made no attempt to bring to the attention 
of this Court the gross impropriety, to use moder¬ 
ate language, of the decision below. Upon the rec¬ 
ord thus inadequately presented to it, the Court 
afiirmed the decision of the lower court upon this 
ground: 1 

“The statute established its ow.i category 
[i. e. of prohibited beverages]. The ques¬ 
tion in this court is whether the legislature 
had power to establish it. The existence of 
this power (as the authorities we have 
abundantly cited demonstrate) is not to be 


I 
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denied because some innocent articles or 
transactions may be found within the pre¬ 
scribed class. The inquiry must be whether, 
considering: the end in view, the statute 
passes the bounds of i-eason and assumes the 
character of a merely arbitrary fiat.” 

A' 

In other woi-ds, the Court held that it was not 
an arbitrary’ fiat of the state legislature to prohibit 
the manufacture of Poinsetta upon the ground that 
it was a subterfuge when the agreed fact was that 
it was not, and could not be, a subterfuge. If that 
was not irrational, when is a statute irrational? 

The question whether the statute deprived the 
Purity Extract Company of its day in court on 
the question whether it was doing anything to the 
detriment of the community' was not raised and 
was not discussed. 

The latest cases to come before the Supreme 
Court involving a prohibitoi'v statute are: 

Hamilton v. Kentucky Distilleries <& Ware¬ 
house Co., decided December 15, 1919, 
not yet reported, and 
Ruppert v. Caffey, decided January 5, 
1920, and also not yet reported. 

In those cases the statute was the Xational Pro¬ 
hibition Act. It was assailed as being repugnant 
to the Fifth Amendment to the Constitution. The 
main ground of the attack was that the property of 
the complainants in that ca.se was taken without 
just compensation. The due process clause was 
not discussed, either by the Court or by counsel. 

At least twice this Court, has said that the ques¬ 
tion of the constitutionality of prohibition under 
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the due process clause is not open to the Court: 
Foster V. Katisa-Sj 112 U. S., 201, 206 (‘‘no longer 
open in this Court”); Clark Distilling Co. v. 'West¬ 
ern Maryland Eaihcay Company, 242 U. S., ^11, 
320 (“not open to controversy*”). Our examinatiion 
of the cases, however, has disclosed the remarkable 
fact that the right of the citizen to his day in court 
before his libertv to manufacture, sell or use alco- 
holic beverages can be taken from him, has never 
been suggested by counsel or discussed in any of 
the opinions delivered by this Court. It is present¬ 
ed here and now for the first time in the entire his¬ 
tory of prohibitory legislation in the Federal courts, 
and it presents a case of fii-st impression. 

The demand that life, liberty* or property shall 
not be taken without due process of law involves 
the procedure of the law, and not its substance, 
except in so far as the substance is involved in the 
procedure. The procedure which is guaranteed, by 
the Constitution is the procedure of the courts, and 
the Constitution consequently takes, from the leg¬ 
islature the power of determining questions as to 
which there is a dispute and as to which a citizen 
may desire to defend his rights. In other woyds, 
the due process clause is but an extension of the dis¬ 
tinction between the legislative and the judicial 
powers. The legislature cannot be the arbiter of 
disputed facts, and when the facts are disputed, ^he 
Constitution guarantees that the parties to the dis¬ 
pute may have the arbitrament of the courts, i 

If, for example, there is a dispute as to whether 
the use of alcoholic beverages is injurious to the 
community, the Court and not the legislature mgst 
determine it. If there is a dispute as to whether a 
given content of alcohol is necessary to make a bev¬ 
erage intoxicating, the Court and not the legisla- 
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ture must determine it. The i-eason is that in the 
first place the question is judicial in its nature and 
not legislative, and, in the second place, that a ju¬ 
dicial determination is guaranteed by the Consti¬ 
tution. 

The views of the Supreme Court upon this ques¬ 
tion are well e.xpressed in the following quotation 
from the Mugler case, which is a fair statement of 
the accepted doctrine of the Court: 

“The courts are not bound by mere forms, 
nor are they to be misled by mere pretenses. 
They are at liberty—indeed, are under a 
solemn duty—to look at the substance of 
things, whenever they enter upon an inquiry 
whether the legislature has transcended the 
limits of its authority. If, therefore, a stat¬ 
ute pui-porting to have been enacted to pro¬ 
tect the public he-alth, the public morals, or 
the public safety, lias no real or substantial 
relation to these objects, or is a palpable in¬ 
vasion of rights secured bv the fundamental 
law, it is the dutv of the courts to so ad- 
judge, and thereby give effect to the Consti¬ 
tution. 

“Keeping in view these principles, as gov¬ 
erning the relations of the judicial and legis¬ 
lative departments of the Government to 
each other, it is difficult to perceive any 
ground for the judiciary to declare that the 
prohibition by Kansas of the manufacture 
or sale, within her limits, of intoxicating 
liquors for general use there as a beverage, 
is not fairly adapted to the end of protecting 
the communitv agafnSt the evils which result 
from the extensive use of ardent spirits,” 
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They are similarly stated in the Purity Extract 
case in this language: i 

‘‘The inquiry must be whether, consider¬ 
ing the end in view, the statute passes the 
bounds of reason and assumes the character 
of a merely arbitrary fiat.” 

This view denies the right to a judicial investi¬ 
gation which is guaranteed by the Constitution, 
It makes the question of due process turn, not 
upon the grant or denial of a judicial investigation, 
but upon the question whether the legislature in 
enacting its. law has acted arbitrarily or irration- 
allv. 

1 

We submit, with deference, that this view in¬ 
volves a radical misconception of the effect of the 
due process clause. 

We submit that the occasion can never arise 
upon which the judicial branch of the Government 
may inquire whether the legislative branch of the 
Government has legislated in a manner which! is 
either arbitrary or irrational. ' 

We submit that the only inquiiy upon which the 
judicial branch of the Government can possibly 
enter with respect to legislative action under a due 
process clause is to inquire whether the day in 
court has been established as the condition prece¬ 
dent to the impairment of individual liberty. 

We submit that before the complainant can be 4e- 
prived of his liberty to sell beverages containing 
alcohol, he must, under his right to due process of 
law, first be afforded his day in court on the charge 
that his business “worketh hurt, inconvenience 
or damage,” and that his liberty to sell such bever¬ 
ages cannot be taken from him unless and until 
that charge has been proved by competent evidence. 
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We submit that no court has authority to pie- 
judge that issue, either upc.n a theorj' of judicial 
notice or of judicial. presumptions, but that the 
burden of proof is on him who brings the charge. 

Finally, we submit that in taking these positions 
we are standing upon “the letter of the law.” and 
that in this instance “the letter of the law” is also 
its spirit and is the veiw soul of American civiliza¬ 
tion. When any American court shall permit the 
liberties of any American citizen to be impaired 
or abridged without his day in court, the decline 
of American institutions will have begun—not to 
stop until tlie decision is reversed or oven-uled. 

Xow let us see how the due process of law has 
been guaranteed to complainant. 

It has been guaranteed to him by the inherent 
nature of our republican institutions. 

Petition, Section VIII, paragraph B. 

It has been guai-anteed to him bv the Fifth 
Amendment to the Constitution of the United 
States, which limits the powere of the Federal Gov¬ 
ernment. 

Petition, Section VIII, paragraph F. 

It has been guaranteed to him by the Fourteenth 
Amendment, which limits the powera of the states, 

Petition,. Section VIII,. paragraph G. 

In other words, neither state nor nation can take 
liberty or property without due process of law, even 
bv constitutional amendment. 

It is guaranteed to him by Article IV, Section 4,. 
because that is not a republican form of govern- 
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ment, which begins by abolishing in any particular 
the right to a due process of law in the impairment 

of i-ighf;. , 

1 

Petition; Section VIII, paragraph J. 

It has been guaranteed to him in all the state 
constitutions. 

Petition, Section VIII, paragraphs M, 

O, Q, R, S and T. 

i 

These guaranties leave no room for doubt. If 
it is charged that a man’s use of alcoholic bever¬ 
ages “worketh hurt, inconvenience or damage^” 
that charge must be proved in court, and there ex¬ 
ists no lawful authority in this country which can 
punish him for it without that proof, constitutional 
‘‘amendments’’ to the contrary notwithstanding. 


D. 

Just Compensation. 

i 

While the liberties of the people are constitution¬ 
ally defended, it is also true that the community 
may at all times call upon its members for any 
sacrifice that may be necessary to the common 
safetv. Life itself vields to that need. 

The call cannot be denied, even though only one 
individual out of the whole community may be re¬ 
quired to make the sacrifice. If the necessity exist^, 
the sacrifice must be made. The question of its ex¬ 
istence is, of course, judicial, to be determined by 
evidence, and the citizen is entitled to have the 
necessity proved. His property cannot be taken. 
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for example, to make way for a public improve¬ 
ment without proof that it is for a public use; but 
if the public use is pi-oved in court, the taking can¬ 
not be resisted. 

There is one inherent equity, however, which at¬ 
tends a taking in such circumstance.>: and the 
equity is this: If any citizen is called upon to make 
a sacrifice which is in excess of that of his neigh¬ 
bors, the community as a whole must bear its shai-e 
of the burden and distribute it, so far as possible, 
among all the citizens. That leads to the doctrine 
of compensation for the taking of pnvate property. 
If it be land, the property must be paid for, and 
the cost of it must l)e collected bv taxation from 
the rest of the community; if it be seiwices. the serv¬ 
ices must be paid for, and their cost similarly col¬ 
lected from the rest of the community. Even in 
the high exigency of warfare for the protection of 
the very life of the nation, those who are calletl upon 
to defend the nation are to be compensated so far 
as compensation is jKDSsible. 

This principle is another of those self-evident and 
foundation principles which underlie the stiaicture 
of our Government. There 1ms been, however, a 
certain misapprehension as to its extent which has 
made its appearance in our judicial decisions. It 
is sometimes supposed that when property is taken 
or destroyed under the so-called “police power of 
the states” compensation is not necessary. As a 
rule of constitutional law, so far as it is a rule, 
this conception seems to have taken its original in 
the case of 

Sparhatck v. Respuhlica, 1 Dali., 357, 
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decided in 1788. It appeared in that case that dur¬ 
ing the Revolution the Colonial Government seized 
the plaintiffs property and carried it away to a 
place of supposed safety in order to prevent the 
British troops from getting it. The effort was un¬ 
successful, however—the property was eventually 
seized b}' the British whei*e it was deposited, arid 
the question arose whether the plaintiff could g^t 
compensation for it. The Court decided against 
him, citing many cases in support of its judgment. 
That decision and its citations are, it is believed, 
the historical origin of the constitutional view which 
we have just outlined. 

The authorities on which the Court in the Spar- 
ha trl: case relied are all cases of trespass decided 
in England in which the question was whether the 
defendant was a trespasser for destroying or in¬ 
juring plaintiffs property in the effort to save him¬ 
self from imminent danger. To hold that he was a 
trespasser would have been to deny the right to self- 
preservation. but this the English courts, with their 
characteristic sense of justice, declined to do. t|o 
decide otherwise would have been to hold that when 
a man is pursued by assassins he has no lawful 
right to flee across another man’s land without first 
getting his consent. 

The further question, however, whether a defend¬ 
ant who damages plaintiffs property in the effort 
to save his own life should compensate the plaintiff 
for any injury which he may have done was ap¬ 
parently not brought to the attention of the courtk 
Recently, however, it has arisen and been decided 
in the Supreme Court of Minnesota. It was there 
held, citing 

Ploof V. Putnam, 81 Vermont, 471, 
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that while the defendant had a right to tie up his 
boat, even against the plaintifTs protest, to the 
plaintifTs wharf, in order to escape the dangers of 
a storm, nevertheless he was liable to the plaintiff 
for anv damage that might be caused to the wharf 
by the beat while the storm was in progress. 

Vincent v. Lake Erie Xar. Co., 124 X. W. 

Rep. (Minn.), 221. 

This is an obviously just conclusion, and the ad¬ 
vance which it signalizes in our legal concepts 
should be closely followed in our constitutional de¬ 
cisions. The state should be allowed the right, and 
even the duty, to take any property whicli is neces¬ 
sary- to the safety of the state, even if the taking 
be in the form of mere destruction for the purposes 
of self-preseiwation; but, nevertheless, the citizen 
whose property is taken, if his property ha.s been 
lawfully acquired, should not be compelled to 
bear the whole burden of the loss, but the loss should 
be distributed throughout the community. In other 
words, the community should compensate him. 

In the case at bar complainant acquired his proji- 
erty lawfully and with the permission and license 
of the State and Federal Governments. The “Eigh¬ 
teenth Amendment” now undertakes to deprive him 
of it, and this measure of deprivation is defended 
as being for the benefit of the community. We 
have been unable to formulate a single plausible 
argument in support of the position that he is not 
entitled to compensation for the taking, except the 
general current of judicial legislation. On the 
other hand, there are two principles of constitu¬ 
tional law which entitle him to compensation. 

The first principle is embodied in the phrase, 
“Private property shall not be taken for public use 
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without just compensation.’’ It may be urged that 
the “taking” under that constitutional phrase do^ 
not include destruction without subsequent use, but 
the argument is not persuasive. Destruction be¬ 
gins with a taking, and after the taking the object 
is destroyed for the public benefit, i. e., the public 
use. If, however, the compensation clause is insuf¬ 
ficient, the due process clause comes to its support: 
“Xo person shall be deprived of life, liberty or prop¬ 
erty without due process of law.” 

As we have seen, the process of the law is the 
process of the courts, and that condition precedent 
must be observed before any taking whatever can 
take place. But the process of the courts involves 
more than the mere dav in court. It involves the 
substance of the law to this extent, that before thp 
property can be taken there must be a just ground 
for the taking. Otherwise of w'hat use is the day 
in court? If a man has his dav in court, onlv to 
find, after being heard in his own behalf, that his 
life, liberty or property may be taken without a 
just cause, or without any cause, by legislative au- 
thoritv, of what use is his dav in court? In other 
words, the dav in court must result in the disclosure 
of a just cause for the taking, or it is not a day ip 
court. In that aspect of the case the destruction 
of property without compensation is a taking with¬ 
out due process of law. 

This precise point was adjudged in the case of 
Wynchamer v. People, 13 N. Y., 378, 

a case w'hich has been frequently cited to the Suj 
preme Court, but which, so far as we can learn, 
that Court has never cited but once. The opinion 
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of Judge Comstock iu that case is not surpassed 
among the judicial opinions of this country, for 
weight of reasoning or for wealth of learning, and 
we ask the Court's carefiil attention to it as a 
complete and adequate decision in favor of com¬ 
plainant. 

With this discussion we are now readv to discuss 

%/ 

the application of the principle of just compensa¬ 
tion to the “Eighteenth Amendment.^ 

Just compensation is guaranteed to complainant 
by the inherent nature of a republican form of gov¬ 
ernment. 

Petition, Section VIII, paragraph B. 

It is expressly guaranteed by the Fifth Amend¬ 
ment. 

Petition, Section VIII, paragi-aph F. 

It is impliedly guaranteed by the Fourteenth 
Amendment in its due process clause. 

Petition, Section VIII, paragraph G. 

It is again guaranteed by the immunities clause 
of the Fourteenth Amendment. 

Petition, Section VIII, paragraph H. 

It is also guaranteed by the guaranty of a re¬ 
publican form of government in Article IV, Sec¬ 
tion 4. 


Petition, Section VIII, paragraph J. 

It is also guaranteed bv the state constitutions- 

Petition, Section V’!!!, paragraphs M, P,. 
R and S. 
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As is the case with the due process clause, these 
guarantees amply protect the people against con¬ 
fiscation even by attempted constitutional amend¬ 
ment 

E. 

Delegated Powers. 

The representatives of the people in their legis¬ 
lative assemblies act with a delegated authority. 
They are agents, and their acts are the acts of the 
people whom they represent. Clothed with the au¬ 
thority of agents, they are also subject to the cor|- 
relative duties of agents—which are those of every 
fiduciary, and which above all include the duty of 
loyalty—and those correlative duties operate as 
limitations upon the delegated authority. While^ 
therefore, our legislative assemblies are authorized 
to enact laws for the people, they are not author^ 
ized to enact laws which betray the people whom 
they represent. j 

This is a self-evident principle of law. It oper+ 
ates without constitutional enactment. 

Loan Association v. Topeka, 20 Wall., 655^ 

and also it has been constitutionally declared. It 
will not be seriously questioned—in this country, 
at any rate. 

"Whom do the legislators represent? 

There has been some doubt on this point. It has 
been supposed, for example, that Article V of the 
Constitution, the amendment clause, “delegates” to 
the state legislatures the authority to ratify pro- 


i 

I 

j 

i 



46 


posed ainendmeuts. This is sei-ious eri-or, however. 
Whatever authority they {wssess is derived solely 
from the people who elect them. It cannot come 
from anv other source, else thev would owe a di- 
vided dutv—a dutv divided l^tween the soui-ces of 
their authority. 

Such a situation would Ik* impossible as a mere 
matter of practicability, because it would at once 
introduce an iri-ec-oncilable conflict of duties anil 
oftentimes an equally irreconcilable conflict of in¬ 
terests. Moreover, it is impos-sible as a matter of 
law. The Federal Government cannot, even throu.ah 
the Constitution, delegate anv authoritv to the 
states or tlie agencies of the states. The movemenl 
of authority is always in the opposite diret-tion. 

The truth is that instead of ‘•delegating” any 
authoritv to the state legislatures to i-atifv amend- 
ments. the Comtitution was adoptt*tl on the assumj)- 
tion that they already posse.^sed it—which, as a 
matter of law, thev did—and that authoritv was 
delegated to them by their own people. 

The matter is of vital importance, for if the peo¬ 
ple of the states have delegated their power, they 
can also limit it. or take it away altogether. 

It will not on cai'eful consideration be long 
doubted that the peoples of the states' can do both. 
The Florida Constitution, for example, in Article 
XVI, Section 19, provides as follows: 

*‘Xo convention nor legislature of this 
state shall act upon any amendment of the 
Constitution of the United States proposed 
by congi-ess to the several states, unless such 
convention or legislature shall have been 
elected after such amendment is submitted.” 


This limitatiou upon the powers of the Florida 
legislatui-e has been accepted without question, and 
if that, whv not others? The amendment clause of 
the Constitution of the United States provides fot 
amendment by popular convention. Can it be supy 
posed for an instant that the peoples of the states 
cannot reserve the power of ratification to them* 
selves and take it awav from their legislatures ab 
together? 

I 

There can be no hesitation about the answer toi 
these questions, and consequently, before anyi 
amendment to the Constitution is accepted as ai 
part of the Constitution, the authority of the ratb 
fying bodies should be inquired into and estab¬ 
lished. AVhen the question is raised in the Federal 
courts, the duty to inquire into it is imperative 
under the Constitution, and no Federal court isi 
at libertv to decline the investigation. 

The “Eighteenth Amendment’’ involves the spoli¬ 
ation of the people and is an assault upon all their 
’ liberties, as has been alreadj’’ e.xplained at length. 
It is, therefore, a breach of the duty of loyalty 
which is imposed upon the legislators who voted; 
for it and was in exceis^'of their delegated author¬ 
ity, ultra, vires, null and void. 

/ 

Petition, Section VIII, paragraphs C, D, 
E, I, M, N, O, P, Q, R, S, T, U and V. 
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POINT IV. 

Hie order of tlie Supreme Court sliould 
be reversed, and a rule slionld issue re> 
qniring tlie defendant to sliow canse wliy 
tbe writ shonld not issne as prayed in 
tlie petition. 

Dated, Xew York, Febitiary 10, 1920. 

RICHARD S. HARVEY, 
Attoraev for Plaintiff. 


Eveeett V. Abbot, 
George W. Tucker, 
Bekjamin Tuska, 

Of Counsel. 











